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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the Groupings of 
Amendments for Stage 2 (a list of amendments in debating order was included in the 
original document to assist members during actual proceedings but is omitted here 
as the text of the amendments is already contained in the Marshalled Lists of 
Amendments for Stage 2).   
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 



  

 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above, but was the subject of an accelerated passage. The Parliament 
agreed, under Standing Orders Rule 9.6.3A, to consider the general principles of the 
Bill earlier than the fifth sitting day after the lead committee’s report had been 
published. The Parliament subsequently agreed to suspend Standing Orders Rule 
9.5.3A in order to reduce the minimum period between Stage 1 consideration of the 
Bill and Stage 2. 
 
This volume contains written submissions to the Education Committee, where 
available, including draft regulations proposed to be made under the Bill when 
enacted, as provided to the Committee at Stage 1.  It also includes written evidence 
submitted to the Education Committee at Stage 1 that was previously published on 
the Scottish Parliament website only. 
 
The Finance Committee sought written evidence on the Bill at Stage 1.  The written 
evidence received is therefore included in this volume after the Stage 1 report. 
 
There is no As Passed version of the Bill for this volume as no amendments were 
agreed to at Stage 3. The Bill was, therefore, passed in its As Amended at Stage 2 
form. 
 



  

 

Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 92: Human Tissue (Scotland) Bill 2005 
• SPPB 93: Budget (Scotland) (No.3) Bill 2006 
• SPPB 94: Scottish Schools (Parental Involvement) Bill 2005 
• SPPB 95: Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 2006 
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Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 1
Part 1—Children’s services 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 49-EN.  A Policy Memorandum is printed separately as SP Bill 49-PM. 

Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) 

Bill
[AS INTRODUCED] 

An Act of the Scottish Parliament to make provision for the carrying out of joint inspections of 
the provision of services to children; and to make provision as to the appointment of persons to 
act as social work inspectors and their functions. 

PART 1

CHILDREN’S SERVICES5

10

15

20

1 Joint inspection of children’s services

(1) Any two or more of the persons and bodies to which this section applies must, at the 
request of the Scottish Ministers, conduct an inspection relating to the provision of 
children’s services. 

(2) The Scottish Ministers may request under subsection (1) that there be conducted an 
inspection of the provision of— 

(a) all children’s services in the relevant area; 

(b) such children’s services provided in the relevant area as they may specify; or 

(c) such children’s services provided to a particular child or particular children as 
they may specify. 

(3) In paragraphs (a) and (b) of subsection (2), the “relevant area” is the whole of Scotland 
or such part of Scotland as the Scottish Ministers specify in their request. 

(4) The purposes of an inspection under this section are— 

(a) to review and evaluate the effectiveness of the provision of the services which are 
the subject of the inspection or, in the case of an inspection referred to in 
subsection (2)(c), the effectiveness of the provision of those services to the 
particular child or particular children in question; and 

(b) to enable those conducting the inspection to report to the Scottish Ministers and to 
make recommendations to them. 

SP Bill 49 Session 2 (2005) 
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2 Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 
Part 1—Children’s services 

(5) An inspection under this section is to be conducted in accordance with— 

(a) a timetable approved by the Scottish Ministers; 

(b) any directions issued by the Scottish Ministers. 

(6) The persons and bodies to which this section applies are— 

(a) Her Majesty’s inspectors of schools (that is to say, the inspectors of schools 
appointed by Her Majesty on the recommendation of the Scottish Ministers under 
the Education (Scotland) Act 1980 (c.44)); 

5
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35

(b) social work inspectors appointed under section 4 of this Act; 

(c) the Scottish Commission for the Regulation of Care; 

(d) Her Majesty’s Chief Inspector of Constabulary; 

(e) Her Majesty’s Chief Inspector of Prisons for Scotland; 

(f) any special Health Board constituted by order under section 2(1)(b) of the 
National Health Service (Scotland) Act 1978 (c.29); and 

(g) any other person or body specified by the Scottish Ministers in an order made by 
statutory instrument. 

2 Participation in inspections 

(1) The Scottish Ministers may direct a person or body not listed in, or specified under, 
subsection (6) of section 1 to participate in the conduct of an inspection under that 
section to the extent and for the purposes specified in the direction. 

(2) In directing under subsection (1) a person or body to participate in an inspection, the 
Scottish Ministers may also direct that the person, or any person authorised by the body, 
is not to be able to exercise any such power conferred by regulations under section 3 as 
is specified in the direction or is to be able to exercise any such power only to the extent 
or for the purposes there specified. 

3 Regulations for purposes of joint inspection

(1) Regulations may make provision— 

(a) requiring or facilitating the sharing or production of information (including 
medical records) for the purposes of an inspection under section 1; 

(b) requiring any person to provide to an authorised person an explanation of 
information produced to the authorised person; 

(c) requiring information produced to an authorised person to be held in compliance 
with prescribed conditions and further disclosures to be made in compliance with 
such conditions; 

(d) empowering an authorised person to enter any premises for the purposes of an 
inspection under section 1; 

(e) empowering an authorised person to disclose to a person prescribed for the 
purposes of this paragraph any information of a prescribed nature which the 
authorised person holds in consequence of such an inspection; 

(f) creating offences for the purpose of enforcing any provision of the regulations. 
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Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 3
Part 2—Social work services 

(2) In subsection (1), “authorised person” means an individual responsible for, or authorised 
by a body responsible for, conducting an inspection under section 1 and, subject to 
section 2(2), includes an individual directed under section 2(1) to participate in the 
conduct of an inspection or authorised by a body so directed. 

PART 25
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SOCIAL WORK SERVICES

4 Appointment of social work inspectors 

The Scottish Ministers are to appoint persons to be known as social work inspectors and 
those inspectors are to carry out the functions conferred on them by or under this Act or 
any other enactment. 

5 Functions of inspectors

(1) The inspectors shall— 

(a) conduct inspections of, and investigations into, the provision of social work 
services; and 

(b) encourage improvement in the provision of those services. 

(2) An inspection or investigation under this section is to be conducted in accordance 
with—

(a) a timetable approved by the Scottish Ministers; 

(b) any directions issued by the Scottish Ministers. 

(3) Regulations may make provision concerning the exercise of functions under subsection 
(1) and in particular provision— 

(a) as to the types of inspection or investigation which may be conducted; 

(b) requiring or facilitating the production by a social work service provider to an 
inspector of information (other than relevant medical records); 

(c) requiring or facilitating the production by a social work service provider to a 
medically qualified inspector of relevant medical records; 

(d) requiring explanations of information to be provided to an inspector; 

(e) empowering an inspector to enter any premises; 

(f) empowering an inspector to disclose to a person prescribed for the purposes of 
this paragraph any information of a prescribed nature which the inspector holds in 
consequence of exercising functions under subsection (1); 

(g) creating offences for the purpose of enforcing any provision of the regulations. 

PART 3

GENERAL

6 Regulations and orders

(1) Any regulations under this Act shall be made by the Scottish Ministers and the power to 
make regulations is exercisable by statutory instrument. 

5



4 Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 
Part 3—General 

(2) Any power to make an order or regulations includes power to make— 

(a) such incidental, supplementary or consequential provision as the Scottish 
Ministers think necessary or expedient; 

(b) different provision for different cases. 

(3) A statutory instrument containing an order made under section 1(6)(g) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 
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(4) No statutory instrument containing regulations under this Act may be made unless a 
draft of the statutory instrument has been laid before and approved by a resolution of the 
Parliament. 

7 Interpretation

In this Act— 

“child” means a person under 18 years of age; 

“children’s services” means services provided predominantly to, or for the benefit 
of, children to which the provisions of section 15(1) of the Local Government in 
Scotland Act 2003 (asp 1) apply; 

“inspector” means a person appointed under section 4; 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“medical records” means records relating to the physical or mental health of an 
individual;

“medically qualified inspector” means an inspector who is a registered medical 
practitioner; 

“registered medical practitioner” shall be construed in accordance with section 2 
of the Medical Act 1983 (c.54); 

“relevant medical records” means medical records which have been prepared by a 
registered medical practitioner who is, or has been, responsible for the clinical 
care of the individual to whom the records relate; 

“social work service” means— 

(a) a service which is provided by a local authority in the exercise of any of 
their social work services functions; or 

(b) a service which is provided by another person pursuant to arrangements 
made by a local authority in the exercise of their social work services 
functions;

“social work services functions” means such functions of a local authority as are 
prescribed by regulations. 

8 Consequential amendment and repeals 

(1) In paragraph 19 of schedule 1 to the Freedom of Information (Scotland) Act 2002 (asp 
13) (Scottish public authorities), for the words from “(that is to say” to “(c.49))” 
substitute “appointed under section 4 of the Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Act 2005 (asp 00)”. 
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Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 5
Part 3—General 

(2) The following enactments are repealed— 

(a) section 6 of the Social Work (Scotland) Act 1968 (c.49); 

(b) paragraph 50 of Schedule 3 to the Children Act 1975 (c.72); 

(c) paragraph 10 of Schedule 3 to the Adoption (Scotland) Act 1978 (c.28); 

(d) paragraph 5 of Schedule 2 to the Foster Children (Scotland) Act 1984 (c.56); 5

10

15

(e) section 53 of, and paragraph 10(4) of Schedule 9 to, the National Health Service 
and Community Care Act 1990 (c.19); 

(f) paragraph 15(6) of Schedule 4 to the Children (Scotland) Act 1995 (c.36); 

(g) in Part II of Schedule 2 to the Criminal Procedure (Consequential Provisions) 
(Scotland) Act 1995 (c.40), the entry relating to section 6 of the Social Work 
(Scotland) Act 1968; and 

(h) paragraph 1(5) of schedule 4 to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (asp 13). 

9 Short title and commencement

(1) This Act may be cited as the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Act 2005. 

(2) This Act comes into force on the day after Royal Assent. 
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persons to act as social work inspectors and their functions.
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These documents relate to the Joint Inspection of Children’s Services and Inspection of Social 
Work Services (Scotland) Bill (SP Bill 49) as introduced in the Scottish Parliament on 28 

October 2005

SP Bill 49–EN 1 Session 2 (2005)

JOINT INSPECTION OF CHILDREN’S SERVICES AND 
INSPECTION OF SOCIAL WORK SERVICES 

(SCOTLAND) BILL

——————————

EXPLANATORY NOTES

(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Joint Inspection of Children’s Services and Inspection of Social 
Work Services (Scotland) Bill introduced in the Scottish Parliament on 28 October 2005:

• Explanatory Notes;

• a Financial Memorandum;

• an Executive Statement on legislative competence; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 49–PM.
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These documents relate to the Joint Inspection of Children’s Services and Inspection of Social 
Work Services (Scotland) Bill (SP Bill 49) as introduced in the Scottish Parliament on 28 

October 2005

2

EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.  

3. The Notes are not, and are not meant to be, a comprehensive description of the Bill.  So 
where a section or schedule, or a part of a section or schedule, does not seem to require any 
explanation or comment, none is given.

SUMMARY AND BACKGROUND TO THE BILL

4. This Bill provides, in Part 1, the legal powers to require two or more inspectorates and 
other agencies to inspect jointly services for children. It also gives them the legal powers to 
access and share information jointly. These bodies will require to ensure that the joint handling 
and sharing of any sensitive information is carried out in full compliance with legal obligations 
set out in the Human Rights Act 1998 and the Data Protection Act 1998. The Bill will be 
supported by robust protocols that enable information to be provided and ensure the necessary 
confidentiality. The Bill also provides, in Part 2, the legal powers to allow the Social Work 
Inspection Agency to carry out inspections of all social work services. It repeals existing powers 
of inspection of specific social work services, as set out in section 6 of the Social Work 
(Scotland) Act 1968, and provides for regulations which will allow these to extend in future to 
all social work services.  Further details on Part 1 of the Bill are given in paragraphs 5 to 7.  

5. The Scottish Executive set out in its Partnership Agreement of 2003 that it intends “to 
protect our most vulnerable children through a tough new inspection system for child protection 
services”.  In March 2004, at the Executive’s child protection summit, Ministers announced there 
would be a new multi-disciplinary children’s services inspection team led by Her Majesty’s 
Inspectorate of Education. The inspectorates and agencies involved are the Social Work 
Inspection Agency, the Scottish Commission for the Regulation of Care, Her Majesty’s Inspector 
of Constabulary, the NHS Quality Improvement Scotland; and, to a lesser extent, Her Majesty’s 
Chief Inspector of Prisons for Scotland.  

6. Two pilot inspections in Highland and East Dunbartonshire were completed in May 2005. 
These were successful but issues arose as to whether it was lawful to allow the inspection team 
access to health records of individual children and to discuss information on individual children 
with health professionals.  The Executive considers that it is essential for the success of the 
planned programme of child protection inspections that the joint inspection team can access 
individual records from appropriate agencies (including health records) and that holders of 
individual records are empowered to release them.  

7. Inspections of children’s services can be carried out at 3 levels: strategic, operational, and 
individual (at the level of the service user). At this latter level, information that can be drawn 
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from records held on the individual will be a key source of evidence in the evaluation of the 
effectiveness of children’s services. Primary legislation is required to allow inspectorates to 
obtain and share all information about individuals which may be relevant to the particular 
inspection in question. 

COMMENTARY ON SECTIONS

Part 1 – Children’s Services

Section 1: Joint Inspection of Children’s Services

8. Subsections (1) and (2) place a duty on two or more of the bodies to which this section 
applies to conduct an inspection of all children’s services; specified children’s services; or 
children’s services that have been provided to a particular child or children, at the request of the 
Scottish Ministers. 

9. Subsection (3) provides that a joint inspection can cover all of Scotland or any part of 
Scotland.

10. Subsection (4) sets out the purposes of a joint inspection of children’s services.  The first 
purpose is to review and evaluate the effectiveness of the provision of the services which are 
being inspected. The purpose of any activity as set down in statute is a relevant factor in 
determining whether the handling of personal and sensitive information complies with the 
requirements of the Data Protection Act 1998 and the European Convention on Human Rights. It 
is also a stated purpose of an inspection that the joint inspection team should be able to submit 
their report and recommendations to Scottish Ministers, following the inspection.

11. Subsection (5) provides that Ministers may set out in directions arrangements for the 
conduct of a children’s service inspection, such as which body is to co-ordinate the arrangements 
for the joint inspection.  

12. Subsection (6) lists the inspectorates and bodies who are able to become part of the joint 
inspection arrangement. Subsection (6)(g) empowers Scottish Ministers to add other persons or 
bodies to the list. 

Section 2: Participation in Inspections

13. Subsection (1) allows Scottish Ministers to require other persons or bodies to participate 
in the conduct of an inspection. This would enable Ministers to include lay people or specific 
organisations with particular knowledge or expertise in any aspect of services for children. 

14. Subsection (2) gives Ministers the powers to limit the extent and/or use of the section 3 
powers by persons required to act under subsection (1). In some cases, it would not be 
appropriate for a person or persons to have access to, for example, sensitive and personal 
information. Limiting their powers would ensure that the strict guarantees of confidentiality that 
will be set out in regulations and protocols are fulfilled.

11
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Section 3: Regulations for Purposes of Joint Inspection 

15. Under subsection (1), the Scottish Ministers may by regulations make provision as to the 
following:

(a) The joint inspection team can be empowered to require all information that is 
considered necessary, to be shared with all participating bodies. This includes 
medical records. Direct access to personal information is considered essential but the 
Scottish Ministers are determined that access must be tightly governed and regulated 
through regulations and protocols.  

(b) The giving to a team member of an explanation of information produced. 

(c) The conditions under which information is to be held or further disclosed by a team 
member. 

(d) Team members may be authorised to enter premises for the purposes of an 
inspection.

(e) Team members may be authorised to disclose information of a particular nature to 
other persons of a specified description.

(f) Criminal offences can be created in respect of any failure to comply with the 
regulations. 

Part 2 - Social Work Services 

Section 4: Appointment of Social Work Inspectors

16. This section gives the Scottish Ministers power to appoint social work inspectors to carry 
out the functions conferred by this Bill or any other enactment.

Section 5: Functions of Inspectors

17. Subsection (1) requires inspectors to carry out reviews of, and investigations into, social 
work services and to encourage improvement in the provision of these services.

18. Subsection (2) provides that an inspection or investigation is to be conducted in 
accordance with a timetable approved by the Scottish Ministers and any directions issued by 
them.

19. Subsection (3) gives the Scottish Ministers the power to make regulations regarding the 
exercise of the functions of inspectors.  In particular, regulations may make provision for:

(a) Production of all information that is considered necessary to an inspector for the 
purpose of inspecting social work services. This includes all personal information 
that is held by social work service providers, other than relevant medical records.

(b) Production of relevant medical records, but only to a medically qualified inspector. 
“Relevant medical records” and “medically qualified inspector” are defined in 
section 7.  

12
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(c) The creation of criminal offences in respect of any failure to comply with the 
regulations. 

Part 3: General 

Section 6: Regulations and Orders

20. This section makes provision concerning the Parliamentary procedure applicable in 
relation to regulations and orders made in exercise of powers in the Bill.  

Section 7:  Interpretation

21. This section defines certain terms used in the Act.

Section 8:  Consequential Amendment and Repeals

22. This section makes an amendment and repeals in consequence of other provisions in the 
Bill.  Section 6 of the Social Work (Scotland) Act 1968 (which currently provides as to powers 
of entry and inspection for certain social work purposes) is repealed together with other statutory 
provisions which have subsequently amended that section.

Section 9: Short Title and Commencement

23. This section provides that the Act comes into force on the day after Royal Assent.

——————————

FINANCIAL MEMORANDUM

INTRODUCTION

24. This document relates to the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill.  It has been prepared by Peter Peacock, who is the member 
in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form 
part of the Bill and has not been endorsed by the Parliament.

PURPOSE OF THE BILL

25. There are two main purposes of the Bill.  First is to enable two or more inspectorates to 
inspect jointly services for children and, in doing so, to have legal powers of access to and 
sharing of information jointly.  Second is to enable the Social Work Inspection Agency to carry 
out inspections of all social work services on the same basis as it currently has powers to do in 
relation to specific social work services (see paragraphs 4 to 7 of the Explanatory Notes for a 
more comprehensive statement of purpose).  
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COST IMPLICATIONS OF THE BILL

26. There are no costs associated with the Bill.  The inspection work in both children’s 
services and social work services has been planned as part of the main work programme of the 
Scottish Executive and its agencies.  This inspection work has been included in budget decisions 
taken as part of the agreed settlement of the Spending Review 2004.  The Bill is principally 
concerned with providing a legal framework for particular types of inspection, and giving 
investigatory powers in this connection, rather than requiring the conducting of new types of 
inspection.  Additional costs arising specifically from the creation of this framework and these 
powers are not anticipated.  Neither Part 1 nor Part 2 of the Bill is thought likely to lead to the 
carrying out of an inspection which would not otherwise have been carried out.

27. Budgets for the inspection programme and for SWIA have been agreed within existing 
allocations for 2006-07 and 2007-08. It might be argued that some inspectorates might need 
additional resources in order to participate in joint inspections. However, the joint inspections are 
not intended to duplicate service specific inspections.  Rather, where inspectorates participate in 
joint inspections, activity needed in their respective service specific inspections should be 
capable of being reduced, as information gained in the joint inspections can be used to assess 
service specific provision.  Part of the purpose of joint inspections is to simplify and streamline 
inspection activity by reducing any need for duplicate inspections of the same services by 
separate single inspectorates.  

28. The Education Department’s existing budget includes £1.5m for HMIE to establish the 
services for children unit and carry out the child protection pilots. The Education Department 
will be the sole source of the recurrent costs. Expenditure of £4m in 2006-07 and £5.5m in 2007-
08 has been allocated as part of SR2004 to deliver the Executive’s Partnership Agreement to 
introduce the inspection of child protection services. The level of funding for joint inspections 
was calculated on the basis of the costs of historic inspections of child protection services and an 
estimate of the costs of implementing an agreed approach to joint inspections.  Similarly, £4m 
has been allocated for SWIA for 2006-7 and 2007-08 from within existing Education 
Department budgets. No contributions from other departments are made. The level of funding for 
SWIA was calculated by reviewing both the historic costs and the requirements for 
implementing the performance inspections of local authority social work services and the 
Agency’s other strategic priorities, as agreed by Scottish Ministers last year. 

COSTS ON OTHER BODIES, INCLUDING LOCAL AUTHORITIES

29. There are no significant costs for local authorities, other bodies, individuals or businesses 
arising from this Bill in respect of either the joint inspections of children’s services or the 
inspection of social work services.  

30. It is intended that a number of measures set out in the Bill will contribute to 
improvements in the quality and effectiveness of integrated children’s services and of social 
work services, in the longer term. It is unlikely that this would include any cost savings.  

——————————
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE

31. On 28 October 2005, the Minister for Education and Young People (Peter Peacock MSP) 
made the following statement:

“In my view, the provisions of the Joint Inspection of Children’s Services and Inspection 
of Social Work Services (Scotland) Bill would be within the legislative competence of 
the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

32. On 27 October 2005, the Presiding Officer (Right Honourable George Reid MSP) made 
the following statement:

“In my view, the provisions of the Joint Inspection of Children’s Services and Inspection 
of Social Work Services (Scotland) Bill would be within the legislative competence of 
the Scottish Parliament.”
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SP Bill 49–PM 1 Session 2 (2005)

JOINT INSPECTION OF CHILDREN’S SERVICES AND 
INSPECTION OF SOCIAL WORK SERVICES 

(SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill introduced in the Scottish Parliament on 28 October 2005. 
It has been prepared by the Scottish Executive to satisfy Rule 9.3.3(c) of the Parliament’s 
Standing Orders.  The contents are entirely the responsibility of the Scottish Executive and have 
not been endorsed by the Parliament.  Explanatory Notes and other accompanying documents are 
published separately as SP Bill 49–EN. 

BACKGROUND

Joint inspection of children’s services

2. The Scottish Executive set out in its Partnership Agreement of 2003 that it intends “to 
protect our most vulnerable children through a tough new inspection system for child protection 
services”.  In March 2004 Ministers announced there would be a new multi-disciplinary 
children’s services inspection team led by Her Majesty’s Inspectorate of Education (HMIE). Its 
first tasks would be to undertake inspections of child protection services in all 32 local authority 
areas and to put in place integrated inspections for all services for children, both by 2008. The 
inspectorates and agencies involved are HMIE, Social Work Inspection Agency (SWIA), the 
Scottish Commission for the Regulation of Care (Care Commission), Her Majesty’s Inspector of 
Constabulary (HMIC), the NHS Quality Improvement Scotland (NHS QIS), and, to a lesser 
extent, Her Majesty’s Chief Inspector of Prisons for Scotland (HMIP).  

3. Over the summer of 2004, the HMIE-led team developed its methodology and tested it in 
Tayside. This proved successful. The joint inspection team received full co-operation from all 
agencies in the area.  This methodology was consequently launched for public consultation on 11 
November 2004 and the public consultation period ended in February 2005. 

4. Two pilot inspections in Highland and East Dunbartonshire were completed in May 2005.  
These were successful but issues arose as to whether it was lawful on the part of the Health 
Boards to allow the inspection team access to health records of individual children and to let 
them discuss information on individual children with health professionals.  Inspections of 
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children’s services can be carried out at 3 levels: strategic, operational, and individual (at the 
level of the service user). At this latter level, information that can be drawn from records held on 
the individual will be a key source of evidence in the evaluation of the effectiveness of children’s 
services. The Executive considers that it is therefore essential for the success of the planned 
programme of child protection inspections that the joint inspection team can access individual 
records from appropriate agencies (including health records) and that the holders of individual 
records are empowered to release them.  Primary legislation is required to allow inspectorates to 
obtain and share all information about individuals which may be relevant to the particular 
inspection in question.

Inspection of social work services

5. The Social Work (Scotland) Act 1968 gives SWIA extensive powers in relation to 
inspection of certain types of residential settings for looked after children, and a power of inquiry 
into the functions of a local authority. Until recently, it was considered that these powers were 
sufficient to support SWIA in carrying out inspections of all social work services, that is, 
services relating to children and families, community care and criminal justice social work.  
However, the review of the powers of the inspectorates involved in joint inspection of children’s 
services has pointed up the limited nature of SWIA’s compulsory powers, which could prevent it 
from carrying out its wider inspection function as effectively as would be wanted.  A 
commitment to providing regular in-depth inspection of social work services was a Spending 
Review target.  This Bill will give SWIA full powers in support of inspection for all social work 
services.

POLICY OBJECTIVES

6. Our objectives in giving inspectorates the powers set out in the Bill and to be set out in 
regulations are:

a) To support the improvement of children’s services.

Inspection is a key component of a wider commitment by the Executive and all relevant agencies 
to improve the quality of services for children. Joint inspection arrangements will reflect the 
multi-disciplinary nature of service planning and delivery in children’s services. As well as 
considering service specific aspects they must also be able to assess how effectively agencies 
work together to deliver the right services to children and their families. They will do this by 
evaluating the delivery of children’s services at a strategic and operational level and from the 
individual’s perspective. 

b) To enable a joint inspection team to focus on the outcomes achieved for children.

While the team will inspect the strategic level (planning and leadership) and service delivery 
level, it is imperative that it also examines the experience of, and outcomes for, children and 
families as service users. The prime source of evidence for both the service user experience, and 
for the validation of working within and across professional boundaries, will be a sample of 
individual records from a variety of agencies, including health, social work and the police, 
backed up by the power to discuss individual cases with professionals. 
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c) To respect the confidentiality of individual children and their families. 

While access to personal records is part of delivering a robust and comprehensive inspection 
process, joint inspection teams must work in a way that complies with obligations set out in the 
Human Rights Act 1998 and the Data Protection Act 1998 (DPA). This Bill provides a 
framework of legal rules with a view to such compliance being achieved. It will allow those who 
hold relevant information to provide it to the joint inspection team, without the need to seek 
express consent from any individual to whom the information relates. Robust protocols to ensure 
the necessary confidentiality will reinforce the Bill’s provisions.

d) To give SWIA the full range of powers to inspect social work services 

As explained in paragraph 5, this Bill will give SWIA the powers to inspect social work services 
provided by or on behalf of local authorities. 

ALTERNATIVE APPROACHES 

7. Alternatives to primary legislation were considered. However, the objective of ensuring 
that the joint inspection teams can lawfully require access to and share all relevant information 
cannot be achieved without this Bill. The reason is that a sample of individual records will be a 
central source of evidence for the inspection team in evaluating the extent to which individual 
services and agencies are working together to achieve the best possible outcomes for children. 
Some of the information in this sample will be sensitive and it is imperative that those holding it 
can lawfully release it to an inspection team and that it is then handled and shared, within the 
team, in full compliance with ECHR and DPA. 

8. To achieve such compliance, access to and sharing of personal information must be for 
some legitimate (lawful) purpose. In this case, the legitimate purpose will be set out as that of 
inspection of children’s services. The primary legal powers of individual inspectorates that 
currently exist are not sufficient for this purpose. There is now therefore a need to introduce 
primary legislation that will give Ministers powers to enable inspectorates to work together 
jointly; to access and share information for the purpose of the joint inspection of children’s 
services; and to share information (on an anonymised basis and under prescribed conditions) 
with other inspectorates, if this information is necessary for the conduct of their service specific 
inspections. 

9. The proposed powers to access and share information will be available only when 
Ministers request a joint inspection of children’s services under the terms of this Bill. Although 
statutory joint inspections of a limited range of children’s care services are provided for in the 
Regulation of Care Act (Scotland) 2001, the provisions in this Bill are free-standing and will not 
apply to such inspections. 

10. In Part 2 of the Bill, the statutory functions of SWIA have been extended and clarified so 
as to provide the express powers to conduct inspections of all social work services.  It is stated
that social work services are to be those which are provided by local authorities under prescribed 
functions or by other persons as arranged with local authorities. The powers of SWIA in relation 
to joint inspections (like those of all other relevant inspectorates and bodies) will be limited to 
children’s services and will not therefore be available for SWIA inspections of social work 
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services.  Primary legislation is necessary to ensure that social work inspectors carrying out such 
inspections have compulsory powers to obtain all relevant information.

CONSULTATION

11. Within the relatively short timescale in which the Bill has been put together, we have 
discussed the purpose and specific provisions of the draft Bill with those interests most directly 
involved. Those discussions have included the Association of Chief Police Officers, CoSLA, the 
Association of Directors of Social Work, the Association of Directors of Education, the General 
Medical Council, the British Medical Association, Royal College of Nursing, Royal College of 
Paediatricians and Child Health Practitioners and others. No problems have been expressed in 
relation to the principles of joint inspection for services for children. The methodology was 
tested in Tayside, as mentioned in paragraph 3. Subsequently, the inspection methodology for 
the HMIE-led services for children (child protection) inspection was subject to consultation 
between November 2004 and February 2005. A further consultation exercise is planned in the 
autumn of 2005 to establish how the joint inspection team aims to work with local agencies to 
inspect children’s services. A consultation exercise by SWIA on its strategic objectives and 
priorities was conducted between October 2004 and May 2005 and its proposals were 
unanimously endorsed.

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT, ETC

Human rights

12. This Bill will provide the  legal framework for respecting the confidentiality of sensitive 
information about individuals necessary for the purposes of inspection, thus seeking to ensure 
compatibility with Article 8 of the ECHR (right to respect for private and family life).  The 
enhanced statutory framework in the Bill and proposed regulations will in the Executive’s view 
meet the “in accordance with the law” test in Article 8.2 which requires to be satisfied in the case 
of any interference by a public authority with the exercise of the right to respect for private life 
set out in Article 8.1. 

Equal opportunities, island communities, local government and sustainable development 

13. There are no additional implications for these areas. 
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ED/S2/05/R10 

Education Committee 

10th Report, 2005 (Session 2) 

Stage 1 Report on the Joint Inspections of Children's Services and 
Inspection of Social Work Services (Scotland) Bill 

The Committee reports to the Parliament as follows— 

1. The Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill was introduced to the Parliament on 28 October 2005. The 
Education Committee was designated as the lead Committee at stage 1, and this 
report presents the views of the Committee on the general principles of the Bill as 
required under Rules 9.6.1, 9.6.2 and 9.6.3 of the Parliament’s Standing Orders. 
At its meeting of 16 November 2005, the Parliamentary Bureau agreed that Stage 
One consideration of the Bill should be completed by 7 December 2005, within six 
weeks of its introduction. 

2. The Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill comprises two discrete parts. 

3. Part One provides for Scottish Ministers to have powers to require certain 
public bodies (HM Inspectorate of Education, the Social Work Inspectorate 
Agency, Scottish Commission for the Regulation of Care, HM Inspectorate of 
Constabulary and HM Inspectorate of Prisons and special health boards 
constituted under the National Health Service (Scotland) Act 1978) to conduct joint 
inspections of children’s services. These inspections can examine all children’s 
services in an area, certain kinds of children’s services or focus on the services 
provided for individual children. The Bill, if passed, will enable Scottish Ministers to 
add to the list of public bodies by means of regulation. Part One also contains the 
provisions for the Scottish Ministers to have powers to make regulations (subject 
to affirmative procedure) to enable the sharing, explanation and holding of 
information relevant to a joint inspection, to provide for power of entry in pursuit of 
a joint inspection and to create offences relating to the enforcement of the 
regulations. 

4. Part Two provides for Scottish Ministers to have powers to appoint social 
work inspectors to inspect social work services. These provisions replace section 
6 of the Social Work (Scotland) Act 1968 and provide the Social Work Inspection 
Agency with powers to carry out inspections of all aspects of social work services 
in exactly the same way that it currently can carry out inspections of specific social 
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work services under the Social Work (Scotland) Act 1968. The precise definition of 
social work services will be made by regulation but will include services provided 
by or for local authorities. In a similar way to the powers in Part One in relation to 
children’s services, Part Two, if passed, will provide social work inspectors with 
powers to examine, share and hold information relevant to their inspections and 
powers of entry to relevant premises. Scottish Ministers will also gain powers in 
relation to the creation of related offences. Regulations in respect of the exercise 
of these powers will be subject to affirmative procedure. 

THE NEED FOR LEGISLATIVE CHANGE

5. As noted in paragraph 1, the timescale for Stage 1 consideration of this Bill is 
highly compressed. The Minister for Education and Young People outlined the 
need for this accelerated timescale to the Committee at its meeting on 
9 November 2005. 

6. The development of joint inspections is one element of the Scottish 
Executive’s wider policy drive to reform child protection and improve the 
integration of all services that support children. In 2001, the report It’s everyone’s 
job to make sure I’m alright recommended a national implementation team to take 
forward the recommendations in the review, and a further national review of child 
protection to be undertaken by a multi-disciplinary inspection team using the report 
as a baseline against which progress can be assessed.

7. In its 2004 inquiry into child protection, the Education Committee 
acknowledged the complexity of the task of multidisciplinary inspections but 
expressed its disappointment that a complete multidisciplinary inspection of 
children's services and child protection would only be completed seven years after 
the publication of It's Everyone's Job To Make Sure I'm Alright and recommended 
that the Scottish Executive consider whether legislative change could accelerate 
this timetable. 

8. In March 2004, Scottish Ministers announced that HM Inspectorate of 
Education would lead a programme of joint inspections of child protection services 
in all 32 local authorities and establish fully integrated inspections of all children’s 
services by 2008. The proposed approach to joint inspection was trialled in the 
Tayside Health Board area during 2004 and subject to public consultation over the 
following winter.

9. During May 2005, two pilot joint inspections were conducted in Highland and 
East Dunbartonshire to test the robustness of the proposed methodology. These 
pilots were largely successful. However, they generated one area of fundamental 
concern. This was the question of whether it was lawful for health boards to permit 
inspectors to have access to the health records of individual children and whether 
those records could be discussed with health professionals.

10. As a consequence, HM Senior Chief Inspector of Education, who had been 
given responsibility by Ministers to put in place a child protection inspection 
process, was not in a position in which he could confidently say that the process, 
operating within the existing legislation, would give assurance about whether 
children in a particular area were being protected. HMIe therefore approached 
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Scottish Ministers with the advice that in order to proceed, there was a need for 
legislation to resolve the issue of access at the specific interface between health 
and the other services.

11. This legislation had to ensure that such information for individual children 
could be accessed, shared and discussed in a way that was compliant with 
European Convention on Human Rights (Human Rights Act 1998) and Data 
Protection Act 1998 requirements.

12. In its monitoring of the Scottish Executive’s child protection reform 
programme over the last two years, the Committee has frequently reiterated its 
belief that the momentum of change towards a more child-centred approach to 
child protection must be maintained and preferably accelerated, and expressed 
concern in its child protection inquiry report1 that there had been delay in 
implementing joint inspections. The Committee therefore continues to support 
the recommended joint inspections as an essential step to ensure initially 
better child protection and, ultimately higher quality children’s services. 

13. The Committee understands and appreciates the need for part 2 of the Bill. 
The Committee heard evidence from Social Work Inspection Agency that it would 
not have been able to undertake the recent Western Isles investigation without the 
consent of the local authority.

EVIDENCE 

14. The Committee regrets that the Parliament has had to fast-track 
legislation required to resume the implementation of joint inspections, but 
understands the practical reasons for this. The Committee thanks all those 
who were able to provide oral and written evidence on the general principles 
of the Bill at extremely short notice. 

15. The Committee took oral evidence on the Bill at its meetings on 9, 16 and 
23 November 2005. The Committee called for written evidence on 10 November 
2005 and by the closing date of 18 November 2005 had received a total of 35 
submissions.

16. The Committee notes and appreciates the Scottish Executive’s efforts 
to assist its scrutiny of the general principles of the Bill by making draft 
regulations and a draft protocol on Access to Health Information available to 
it.

Oral evidence 

17. On 9 November 2005, Peter Peacock MSP, the Minister for Education and 
Young People, Graham Donaldson, HM Senior Chief Inspector of Education and 
Maureen Verrall and Jackie Brock, Education Department, Scottish Executive 
gave evidence to the Committee. The purpose of this evidence session was to 
                                           
1 Report on the Scottish Executive's Implementation of Recommendations of the "It's Everyone's 
Job To Make Sure I'm Alright" Report, Education Committee, 8th Report 2004, (Session 2), 8 July 
2004.
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outline the need for the compressed timescale sought by the Executive for the 
Bill’s passage through Parliament. 

18. On 16 November 2005, the Committee took evidence from Graham 
Donaldson and Neil McKechnie of HM Inspectorate of Education, Jan Warner of 
NHS Quality Improvement Scotland and Gill Ottley and Alastair Gaw of the Social 
Work Inspection Agency. 

19. The final evidence session was held on 23 November 2005 and comprised 
three panels. The Committee took evidence from a panel of witnesses from the 
medical profession: Morgan Jamieson, National Clinical Lead for Children and 
Young People's Health in Scotland, David Love, British Medical Association, Jane 
O’Brien, General Medical Council, Jenny Bennison, Royal College of General 
Practitioners and Helen Hammond, Royal College of Paediatrics and Child Health. 
Subsequently, the Committee took evidence from Jacquie Roberts and Ronnie Hill 
of the Scottish Commission for the Regulation of Care. The Committee concluded 
its oral evidence sessions with evidence from Peter Peacock MSP, Minister for 
Education and Young People, Robert Brown MSP, Deputy Minister for Education 
and Young People and Maureen Verrall and Jackie Brock, Education Department, 
Scottish Executive and Andrew MacLeod, Health Department, Scottish Executive. 

20. The Committee’s decision to hear views from a range of medical 
professionals was based on the fact that access to and sharing of individual’s 
health information was the key area that had generated the requirement for 
legislative change (see paragraph 10 above) and was the main area of debate 
surrounding the Bill.

Written evidence 

21. As noted above, the Committee received a total of 35 pieces of written 
evidence2. 32 organisations and three individuals submitted written evidence. The 
32 organisations which submitted written evidence are: Aberdeen City Council, 
Aberdeenshire Council, Aberlour Childcare Trust, Association of Directors of 
Social Work, Ayrshire and Arran NHS Board, Barnardo’s Scotland, British 
Association of Social Workers, British Medical Association, Childline Scotland, 
Children First, COSLA, General Medical Council, HIV Scotland, HM Inspectorate 
of Constabulary, Information Commissioner, NCH Scotland, NHS Highland, NHS 
Tayside, Orkney Islands Council, Royal College of General Practitioners, Royal 
College of Paediatrics and Child Health, Save The Children, Scottish Child Law 
Centre, Scottish Children’s Reporter Association, Scottish Commission for the 
Regulation of Care, Scotland’s Commissioner for Children and Young People, 
Scottish Consumer Council, Scottish Out Of School Network, Scottish Social 
Services Council, Shetland Islands Council, West Dunbartonshire Council and 
Youthlink Scotland. The three individuals who submitted written evidence are: 
Stella Everingham, Gordon McLaren and Lorna Watson. 

                                           
2 All written evidence received is available at: 
http://www.scottish.parliament.uk/business/committees/education/inquiries/joint/ed05-joint-
inspection-bill-evid.htm 
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22. There was overwhelming support for the principle of multidisciplinary joint 
inspections to drive forward best practice and improvement  and review multi-
disciplinary working across children’s services and deliver essential quality 
assurance.

23. A significant theme in many of the written responses was concern over the 
extent and adequacy of the consultation that had taken place prior to the Bill’s 
introduction and the pace at which it was being progressed through its 
Parliamentary stages. In contrast, COSLA, the Scottish Children’s Reporters 
Association and West Dunbartonshire Council believed that there had been 
adequate consultation. A number of respondents (Aberdeen City Council, 
Barnardo’s Scotland, British Medical Association, Save The Children and 
Scotland’s Commissioner for Children and Young People) suggested that 
consultation on the Bill should have incorporated consideration of the views of 
children and young people. The Information Commissioner, who regulates the 
implementation of the Data Protection Act 1998, expressed disappointment at not 
having been fully consulted during the drafting of the Bill. Given the potential 
implications of widening access to individual health records, the British Medical 
Association suggested that a significantly wider public debate should be held. 

24. The dominant area of concern in the written submissions received was over 
access to individual children and young people’s health records and the potential 
threat this posed to the confidential relationship between patients and health 
professionals. Concern over the absence of any requirement to seek explicit 
consent for access to medical records was expressed in over half of the written 
submissions. Aberlour Childcare Trust, Barnardo’s Scotland and Scotland’s 
Commissioner for Children and Young People suggested that the protocol on 
Access to Health Information should state that seeking of explicit consent should 
be viewed as best practice. The General Medical Council and the Royal College of 
Paediatrics and Child Health stated that operating without consent should occur 
only for very specific reasons and should be the exception rather than the rule but 
recognised that there may be circumstances where it may not be possible or 
desirable to seek consent. The British Medical Association also noted that there 
may be misconceptions about the type of information held in medical records, and 
it may not be necessary to access individual patient records in order to gain the 
information required for inspections. 

25. A related concern was how access to children and young people’s health 
records could be obtained without getting unnecessary and unconsented access 
to information on third parties’ health records, for example, parents or other adult 
relatives. However, others (Association of Directors of Social Work, Barnardo’s 
Scotland) felt that access to third party information was essential as it could 
provide valuable background to a particular case. The British Association of Social 
Workers suggested that the Children’s Hearings definition of those “living in the 
household” and “relevant person” should be adopted in determining whose health 
records should be available to a joint inspection. 

26. A joint response from seven organisations (Childline Scotland, Children First, 
Save the Children, Scottish Child Law Centre, Scottish Consumer Council, 
Scottish Women’s Aid, Who Care? Scotland) was concerned about the 
implications for police officers acting as inspectors and whether their duty to report 
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evidence of a crime (even in the case of retrospective identification in connection 
with related or unrelated potential crimes) conflicted with the planned use of 
information only for inspection process. The Committee notes the comments 
received in a letter from the Minister, which indicates that ‘further thought’ will be 
given to this issue. 

27. A number of respondents (Royal College of Paediatrics and Child Health, 
Scotland’s Commissioner for Children and Young People and Youthlink Scotland) 
suggested that the Bill should require inspections to take into account the views of 
children and young people. 

28. Children First argued that legislation alone would be insufficient to ensure 
partnership working and expressed concern that agencies’ restricted resources 
were constraining the delivery of their existing remits. 

29. Childline Scotland stressed the unique nature of its service and expressed 
profound concern that it would be jeopardised by the existence of the joint 
inspections process, given its foundation on absolute confidentiality and its status 
as a non-statutory body. 

30. A number of respondents (Aberdeen City Council, Association of Directors of 
Social Work, HIV Scotland and Gordon McLaren) noted an apparent anomaly 
between Parts One and Two of the Bill with regards to the medical qualifications of 
inspectors. In Part One of the Bill, all inspectors involved in a joint inspection 
would have access to individual health records. In contrast, in Part Two of the Bill, 
only medically qualified inspectors would have such access. 

31. A range of views was expressed regarding the definition of a “child” and of 
“children’s services”. Aberdeenshire Council noted that in other legislation a 
married 17 year old would not be treated a child while others over the age of 18 
but subject to compulsory supervision via a children’s panel would still have child 
status. The British Association of Social Workers suggested that the upper age 
limit should be 21 as throughcare provision for those in public authority care 
extends the definition of a child to 21. The Scottish Child Law Centre was 
concerned that the definition of child extended beyond 16 as only children under 
16 (except looked after children) can be the subject of child protection. Scotland’s 
Commissioner for Children and Young People expressed concern that the scope 
of children’ services was defined in terms of community planning as defined in the 
Local Government in Scotland Act 2003 rather than from the perspective of 
children.

PART ONE – CHILDREN’S SERVICES 

The process of joint inspection

32. A joint inspection would be led by HM Inspectorate of Education (HMIe). The 
Inspectorate would co-opt associate inspectors representing the Social Work 
Inspection Agency, the Scottish Commission for the Regulation of Care, HM 
Inspectorate of Constabulary, (likely to be a seconded officer at the level of 
Inspector) NHS Quality Improvement Scotland into an inspection team. The total 
numbers of inspectors involved in a joint inspection would depend on the size of 
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the local authority area involved but would typically be five or six. Notification of a 
joint inspection and a pre-inspection return requesting detailed information about 
child protection services would be sent out to the relevant agencies and 
organisations 12 weeks before a joint inspection. 

33. There appeared to be a degree of confusion in the written evidence received 
as to whether the private and voluntary sectors were to be included in joint 
inspections.  Certain organisations (Association of Directors of Social Work, British 
Association of Social Workers, Childline Scotland, Children First and Youthlink 
Scotland) questioned whether the voluntary and private sector providers of 
children’s services for local authorities would be included within the scope of the 
inspections. In contrast, NCH Scotland interpreted the Bill as applicable to 
voluntary and private sector providers. Following evidence from the Minister the 
Committee on this point, the Committee understands that children’s services which 
are provided by the private and voluntary sector under contract to local authorities 
will be subject to joint inspection under the Bill. 

34. Procedures developed to date relate to the inspection of child protection 
services only, although the Bill, if passed, will enable inspection of children’s 
services generally.  For the purposes of a child protection inspection, the pre-
inspection return contains detailed organisational information and anonymised 
information about all children who have been placed on or removed from the child 
protection register in the previous 12 months, children who have been referred to 
social work services, the police or the children’s reporter or have caused concern 
to health visitors.

35. Based on the pre-inspection return, a sample of cases is selected and 
inspectors inspect anonymised case files and interview key individuals. Following 
this initial general phase, a second, more detailed phase is undertaken which 
involves interviewing key managers and professionals, interviewing children, 
young people and their families, observing meetings and visiting relevant voluntary 
organisations and projects. 

36. One week after this second phase has been completed, verbal feedback is 
provided to all the relevant agencies and organisations and the draft report is 
shared with them. The final report is completed 12 weeks after the joint inspection 
has been completed. It is important to note that recommendations arising from 
joint inspections are focused on how children can best be protected and therefore 
may relate to individual services rather than purely how those services interact 
with each other. 

Balancing the need for inspection of children’s services and individual 
confidentiality 

37. The Committee strongly supports the planned roll-out of joint inspections as a 
mechanism for improving the quality of all services that affect children and young 
people and the way in which services work together for the benefit of children and 
young people. As noted above, the initial focus of the joint inspections regime will 
be on child protection. The Committee notes that investigations into some of the 
tragic incidents affecting children that have occurred in the past have revealed 
profound failures at the interface between organisations. 
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38. The dominant focus of concern regarding the provisions of the Bill is the fact 
that, if passed, it will give inspectors powers to examine individual children’s health 
records with no requirement to gain consent. From this perspective, Part One of 
the Bill presents the Committee with the dilemma of identifying the correct balance 
between the need to secure the highest possible quality children’s services 
through the joint inspection regime with the need to ensure that patient 
confidentiality and trust in the relationship with health professionals are not 
unnecessarily compromised.  Ensuring effective, quality services is a particularly 
strong concern with regard to child protection issues. Furthermore, there is a need 
to ensure that health professionals themselves are reassured about the process of 
joint inspection, and in particular that its implications relate only to children’s 
services and are directed at improving those services. To this end, there is a need 
for a concerted consultation and communication effort to ensure that all 
professionals involved, in any way, in the joint inspections process are supportive 
of its aims and the processes that will be followed. 

39. The Committee notes that the rationale behind the joint inspections 
process and therefore, for the Bill, is to audit child protection and improve 
children’s services rather than to review individuals’ health records, 
although this is a necessary consequence of ensuring effective inspections.

Confidentiality and consent 

40.  As noted above in paragraphs 24 and 25, the main area of concern 
expressed to the Committee was over the confidentiality of individual health 
records and whether access to them by inspectors should require explicit consent. 
It should be noted that health professionals already have a responsibility to share 
information where they consider there is a risk of serious harm to an individual, for 
example, where a child is believed to be exposed to the risk of abuse. The issue 
for the Committee is whether examination and discussion of health records during 
inspection are sufficiently important to outweigh the generally accepted good 
practice of seeking explicit consent to examine health records. The Committee 
notes that the balance of the argument may shift when considering child 
protection issues, but notes that the Bill relates to all children’s services. 

41. The British Medical Association and the Royal College of General 
Practitioners had serious reservations about the Bill, and told the Committee that 
passing the Bill quickly would be counterproductive.  They were concerned that it 
would make health professionals defensive and that this would make inspection 
interviews less helpful. However, the Royal College of Paediatricians considered 
that there is a need for urgency - a need which paediatricians are particularly 
aware of due to their involvement in cases that have led to the child protection 
reform programme.  

42. The British Medical Association was sceptical of the value to the inspection 
process of information contained in general practitioners' records. On the other 
hand, the Royal College of Paediatricians emphasised the need to take a '360 
degree' look not only at general care of a child but also at communications with 
other agencies, as child protection inquiries had shown that tracking the 
chronology of events is critical to showing where systems had failed or, 
conversely, had worked well. This would be impossible without joint inspections 
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and examination of all relevant records.  There was a desire among paediatricians 
to contribute to the joint inspections process and to make it more effective for 
children.

Confidentiality 
43. The Committee heard evidence suggesting that there should be a provision 
in the Bill that expressly places a duty of confidentiality on inspectors with regard 
to individual health records. The Committee also received submissions arguing 
that the Bill should provide explicitly that individual health records may only be 
used for the purposes of particular joint inspections.  

44. The Committee notes that the Health and Social Care (Community Health 
and Standards) Act 2003 created criminal offences in England and Wales in 
relation to unlawful disclosure of individual health records. It was suggested to the 
Committee that provision for similar offences in this Bill would afford some 
reassurance regarding the seriousness of the need for confidentiality of individual 
records. The Committee notes that serious disciplinary sanctions already exist 
against inspectors who do not respect the confidentiality of individual records and 
notes that the Minister, in a letter to the Committee, has indicated that he does not 
consider it necessary to create new offences. 

45. The Committee accepts the Minister’s position on this point, but 
considers that amendment of the Bill to place a duty of confidentiality on 
inspectors would provide the added reassurance sought. The Committee 
therefore welcomes the Minister’s commitment to give serious consideration 
to the proposal. 

46. The Committee further recommends that the Scottish Executive 
considers whether individual health records should be treated any 
differently from other individual records considered by a joint inspection. 

47. The Committee notes that the joint inspections process could allow members 
of joint inspection team retrospective access to information that, conceivably, 
could indicate the occurrence possible criminal offences. Given that police officers 
(as members of a joint inspection team) would be obliged to report this, individuals 
could potentially be liable to prosecution as a result of information revealed by a 
joint inspection. The Committee invites the Scottish Executive to consider the 
implications of this possibility.

Consent
48. A dominant view in the written evidence that the Committee received was 
that explicit consent for access to children and young people’s health records 
should, optimally, always be sought. At the very least, it was considered by many 
that explicit consent should be seen as best practice while acknowledging that, in 
certain circumstances, it would not be feasible or in the best interests of the 
individual involved.  The Committee heard in evidence that, in child protection 
cases, revisiting past trauma for the purposes of gaining explicit consent may not 
be in the interests of the child and that for young children in particular consent 
would need to be sought from the parent. This could raise difficult issues, in 
particular with regard to past child protection cases.  However, the Committee also 
heard that the Bill as drafted could mean that 17 year olds would not be asked for 
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consent and that there may be fewer difficulties around consent where child 
protection was not an issue. In addition, the Committee heard a view that it may 
not be advisable to have consent in some cases but not in others. 

49. The Committee notes the recently agreed Code of Confidentiality between 
the Scottish Executive and the Scottish General Practitioners Committee of the 
British Medical Association. The Committee recommends that the protocol 
which provides detail on access to health information should adopt a similar 
approach to the Code of Confidentiality about informing patients about the 
use of health records, which would mean that their consent had been given 
unless they specifically indicated otherwise – so-called ‘implied consent.’ 
The Bill should make provision for an opt-out for patients who do not wish 
their health records to be accessed. 

50. A number of written submissions noted the apparent discrepancy between 
Parts One and Two of the Bill regarding the need for medical qualifications for 
access to health information (see paragraph 30). It was proposed by some of the 
evidence submissions that only medically qualified members of joint inspection 
teams should be able to view individual health records (as is the case with social 
work inspections as specified in Section 5(3)(c) of the Bill). The Committee notes 
the Minister for Education and Young People’s view that restricting access only to 
medically qualified members of joint inspection teams would not be helpful in the 
context of seeking to develop a genuinely multidisciplinary approach to inspection. 

51. The Committee recommends that the Scottish Executive clarifies the 
justification for the discrepancy regarding the need for medical 
qualifications between Parts One and Two. 

Child protection and wider children’s services 
52. It was suggested by some witnesses that there is a degree of ambiguity over 
where the boundary between “child protection services” and “children’s services” 
lies. Much of the justification for the Bill’s urgency has been based on the need to 
complete the joint inspections of child protection services by 2008. There may be a 
case for limiting the scope of joint inspections purely to “child protection services” 
in order to provide reassurance about the focus of joint inspections. However, the 
Committee believes that it is inappropriate to attempt to set out in statute the 
boundary between child protection and wider children’s services. This is because it 
may be the cases of those children who, for some reason, do not appear on the “at 
risk” register but who nevertheless may be “at risk” which may reveal problems at 
an institutional or systemic level. The Committee therefore considers that it is 
essential that Part One of the Bill applies across all children’s services and 
does not accept the argument that it should be apply only to child protection 
services.

Definition of “child” 

53. As noted in paragraph 31 above, written evidence suggested some possible 
ambiguity regarding the definition of a “child” as being a person below the age of 
18. The Committee recommend that the Scottish Executive clarifies why the 
Bill specifies the age of 18 in the light of the written evidence received. 
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54. Retrospective reviews of past cases during a joint inspection could also 
mean that an individual’s status had changed from child (however defined) to adult 
during the time that had elapsed between the individual’s contact with the child 
protection system and the date of the joint inspection. The inspectors would 
therefore be able to access the medical records of an adult in respect of events 
that occurred when he or she was a child. The Committee recommends that the 
Scottish Executive considers the implications of such a situation prior to 
Stage Two. 

55. The Committee heard some evidence that questioned whether it may also be 
beneficial to allow similar inspections of services for vulnerable adults.  However, 
the Committee also heard strong views that it would not be advisable to extend 
joint inspections powers in this way. The Minister for Education and Young People 
was clear that he had no immediate intention of extending the joint inspections 
approach beyond children’s services.

Recommendations arising from a joint inspection 

56. As drafted, the Bill contains no provisions under which Scottish Ministers may 
require the implementation by the relevant agencies of any recommendations 
contained within a joint inspection report. The Committee noted that the Minister 
considered that he had most of the powers required in this respect and did not 
consider that it was necessary to take new powers at present.

57. The Committee notes this position but considers that there remains a 
lack of clarity on whether or not the full range of required powers is available 
to Ministers. The Committee therefore calls on the Scottish Executive to 
clarify the situation more fully before the full roll-out of the programme of 
joint inspections. 

Terminology 

58. Within the Bill and its associated draft regulations and protocol, there are a 
range of references to “medical records”, “relevant medical records”, “health 
information” and “relevant health information”. The Committee notes the 
explanation provided by the Minister in a letter to the Committee of why 
such variations in terminology are required Nevertheless the Committee 
considers that it remains unclear what records are being referred to in 
different sections of the Bill. The Committee would ask the Minister to clarify 
whether or not ‘medical records’ includes those records kept by non-
medically qualified professionals, for example health visitors. 

Review of joint inspections regime 

59. As noted in paragraph 8, the aim of is to complete joint inspections of all child 
protection services by 2008. The Committee recommends that prior to the 
extension of the joint inspections approach to all children’s services a 
review is conducted of the practice of the joint inspections process, the 
protocols that govern it and the primary and secondary legislation.
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PART TWO – SOCIAL WORK SERVICES 

60. The Social Work Inspection Agency came into existence on 1 April 2005. Its 
aim is to promote excellent social work services and generate improvements in 
standards and quality. Its existing legislative framework is based on the Social 
Work (Scotland) Act 1968 which provides it with powers to inspect specific aspects 
of social work services. It has may carry out general inspections of local 
authorities’ social work services but these may only be conducted with consent. 
Part Two of the Bill contains provisions to equip the Social Work Inspection 
Agency with statutory powers to conduct general inspections currently conducted 
with the consent of the relevant local authority. 

61. Although the responsibilities and spheres of operation of the Scottish 
Commission for the Regulation of Care and the Social Work Inspection Agency 
are related, there are very distinct differences. The Scottish Commission for the 
Regulation of Care focuses on the inspection of individual services—for example 
children’s homes and residential care homes—provided by the private, voluntary 
and local authority sectors. The Social Work Inspection Agency inspects the social 
work services provided by local authorities. An analogy can be drawn with the dual 
inspection roles performed by HM Inspectorate of Education which has 
responsibilities both for inspecting individual schools and the strategic function of 
local authorities as education authorities. 

62. The Social Work Inspection Agency and the Scottish Commission for the 
Regulation of Care have developed a memorandum of understanding to ensure 
that their respective inspection programmes complement each other, and are 
using the existing model of joint HM Inspectorate of Education / Scottish 
Commission for the Regulation of Care as a basis for future coordination.

SUBORDINATE LEGISLATION 

63. Under Rule 9.6.2, the Committee is required to report on provisions 
conferring powers to make subordinate legislation. The Committee thanks the 
Subordinate Legislation Committee for its thorough scrutiny of the delegated 
powers in the Bill3 and notes its recommendations. 

64. The Subordinate Legislation Committee’s first recommendation relates to 
Section 2 of the Bill which confers a power on Scottish Ministers to direct any 
person or body not listed or specified in an Order under Section 1 to participate in 
the conduct an inspection. The Committee endorses the Subordinate 
Legislation Committee’s concerns over the breadth of this power and 
recommends that the Scottish Executive justify fully the need for it prior to 
Stage Two consideration.

65. The Subordinate Legislation Committee’s second recommendation relates to 
Section 3 of the Bill which provides for the power to create new offences through 
regulations. The Committee supports the Subordinate Legislation 

                                           
3 Subordinate Legislation Committee report on Joint Inspections of Children’s Services and 
Inspection of Social Work Services (Scotland) Bill at Stage 1. (See Education Committee paper 
ED/S2/05/21/4 considered on 23 November 2005).
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Committee’s view that offences should be created within primary legislation 
and recommends that the Scottish Executive seeks to amend the Bill to 
address this concern.

66. The Subordinate Legislation Committee’s third recommendation relates to 
the definition of “social work services” in Section 7 of the Bill, which is left to 
subordinate legislation in the Bill. Although the regulations, will be subject to 
affirmative procedure, the Committee shares the Subordinate Legislation 
Committee’s concerns and looks forward to the Scottish Executive’s 
response prior to Stage Two. 

67. The Subordinate Legislation Committee’s fourth recommendation refers to 
the absence of any transitional arrangements arising from repeals of primary 
legislation. The Committee welcomes the Scottish Executive’s commitment to 
consider the need for transitional arrangements before Stage Two.

68. Finally, the Subordinate Legislation Committee noted its concern that there 
was no provision relating to confidentiality in Bill. The Committee fully endorses 
the concern regarding the absence of a provision in relation to 
confidentiality, and calls on the Scottish Executive to consider seeking to 
amend the Bill to provide for a duty of confidentiality with regard to 
individual health records. (see paragraph 45). 

PROTOCOL ON ACCESS TO HEALTH INFORMATION 

69. As noted above, access to health information will be governed by a 
protocol. The Committee recommends that this protocol is subject to 
parliamentary scrutiny following public consultation and calls on the 
Scottish Executive to amend the Bill to provide for such scrutiny.  

FINANCIAL MEMORANDUM 

70. The Finance Committee adopted its lowest level of scrutiny for the Bill as it 
considered the financial implications of the Bill to be minimal. The Finance 
Committee sent its standard questionnaire to organisations on whom costs would 
fall. The Finance Committee received responses from HM Inspectorate of 
Education, HM Inspectorate of Constabulary, Social Work Inspection Agency and 
the Scottish Commission for the Regulation of Care. These responses were 
considered by the Committee.

71. The Committee was satisfied by the Bill’s Financial Memorandum. 

POLICY MEMORANDUM 

72. Rule 9.6.3 requires the Committee to report on the Bill’s Policy 
Memorandum. The Committee is, overall, satisfied with the Bill’s Policy 
Memorandum in terms of Rule 9.3.3(c). However, the Committee notes that 
the impression given by paragraph 11 of that document on consultation that 
the Scottish Executive undertook prior to the Bill’s introduction is not 
entirely supported by the written evidence that the Committee received (see 
paragraph 23 above).
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CONCLUSION 

73. In considering the general principles of the Joint Inspections of Children’s 
Services and Inspection of Social Work Services (Scotland) Bill, the Committee 
has been mindful of the need to balance the right of individuals to a confidential 
relationship with health professionals with a need to ensure that the most 
vulnerable children in society are effectively protected.

74. The Committee hopes that the areas that it has identified in this report will 
serve to alleviate some of the concerns that have arisen regarding the extent of 
the powers available under this legislation and the proposed joint inspections 
regime. On the basis that its recommendations are fully considered, the
Committee recommends that the Parliament agrees that the general 
principles of the Joint Inspections of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill be approved. 
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Subordinate Legislation Committee Report 

Remit and membership 

Remit: 

1. The remit of the Subordinate Legislation Committee is to consider and report on- 

(a) any- 

(i) subordinate legislation laid before the Parliament; 

(ii) Scottish Statutory Instrument not laid before the Parliament but classified as general according 
to its subject matter, 

and, in particular, to determine whether the attention of the Parliament should be drawn to any of 
the matters mentioned in Rule 10.3.1; 

(b) proposed powers to make subordinate legislation in particular Bills or other proposed 
legislation; 

(c) general questions relating to powers to make subordinate legislation; and 

(d) whether any proposed delegated powers in particular Bills or other legislation should be 
expressed as a power to make subordinate legislation. 

 (Standing Orders of the Scottish Parliament, Rule 6.11) 

Membership: 

Dr Sylvia Jackson (Convener) 
Mr Adam Ingram 
Gordon Jackson (Deputy Convener) 
Mr Kenneth Macintosh 
Mr Stewart Maxwell 
Murray Tosh 

Committee Clerking Team: 

Clerk to the Committee 

Ruth Cooper 

Senior Assistant Clerk 

David McLaren 

Assistant Clerk 

Jake Thomas 

Support Manager 

Catherine Fergusson 
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Subordinate Legislation Committee 

Joint Inspection of Children's Services and Inspection of Social Work Services (Scotland) 
Bill at stage 1 

The Committee reports to the lead Committee as follows— 

Introduction 

The Committee considered the delegated powers in the Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Bill at its meetings of 8 and 15 November 2005.  The 
Committee submits this report to the Education Committee, as the lead committee for the Bill, 
under Rule 9.6.2 of Standing Orders. 
The Executive provided the Committee with a delegated powers memorandum (a “DPM”) for the 
Bill, which is reproduced at Annex 1. 
The Committee’s correspondence to the Executive and the Executive’s response to points raised 
are reproduced at Annex 2. 
Delegated Powers Provisions 

The Committee considered each of the delegated powers provisions in the Bill and reports as 
follows—
Section 1(6)(g) – Joint inspection of children’s services 

This provision allows the Scottish Ministers to specify in an order persons or bodies, other than 
those listed in section 1(6)(a) to (f), to which section 1 of the bill applies.  The Committee noted that 
the DPM states that “the power to amend the list by order will allow the list to be updated as 
required without recourse to primary legislation”.  The power as drafted allows for the addition of 
persons or bodies but does not allow for the removal of those previously specified and the 
Committee therefore sought clarification.  The Executive explained that it did not wish to take a 
power to remove persons or bodies from the list as, given the nature of the specified persons and 
bodies, this would only arise in the context of new primary legislation.  Amendment of the list would 
therefore be dealt with by way of consequential amendment in new legislation.  The Executive 
acknowledged that the DPM was misleading in this respect. The Committee was content with 
the Executive’s explanation of this matter.
Section 2 – Participation in inspections 

The Committee noted that, under section 2, the bill confers power on Ministers to direct any person 
or body not listed or specified in an Order under section 1 to participate in the conduct of an 
inspection.  The Committee considered this a very wide power to modify the inspection provisions 
of the bill.
In response to the Committee’s concerns, the Executive explained that the powers granted under 
this provision would be no greater than those available to the persons and bodies specified under 
section 1(6)(a) to (g).  The Executive also pointed out that under section 2(2) Ministers may further 
limit the powers available. 
The Committee remained concerned at the width of this power and in the absence of clarification 
from the Executive as to its use, agreed to draw it to the attention of the lead Committee for its 
consideration.  The Committee considered that there may be policy considerations involved and 
that the lead Committee may wish to satisfy itself that the Executive’s has adequate reasons for 
taking this wide power. 
Section 3(1) – Regulations for purposes of joint inspection 

Section 5(3) – Functions of inspectors 

The Committee was concerned at the level of delegation at these sections of the bill, where 
regulations will set out substantive parts of the legislation.  The Committee noted the Executive’s 
justification that this was due to the evolving nature of the regulations and the need for flexibility as 
the joint inspection programme matures.  The Committee, however, agreed to report on two points.  
Firstly, the Committee was concerned that the power to create offences for the enforcement of 
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provisions of the regulations should be delegated to the regulations themselves, as provided for at 
sections 3(1)(f) and 5(3)(g) of the bill.  The Committee considers it preferable for offences to be 
created in an Act itself and whilst accepting that there may be an argument for delegation, agreed 
that as a minimum, a limit to the extent of the penalties that can be imposed should be included on 
the face of the bill. The Committee therefore draws the attention of the lead Committee to 
these provisions.
Secondly, the Committee was concerned to note that there is not provision to cover matters of 
confidentiality at these sections of the bill.  Whilst it may be possible for issues to be covered by 
existing Data Protection legislation, this has not been made clear.  The Committee considered that 
the lack of a confidentiality provision was linked to its concerns on the level of delegation, and 
considered it a matter for its own report.  However, the policy implications and how this might fit 
with the policy intention of the bill, the Committee considered a matter for the lead Committee.  The
Committee therefore draws this to the attention of the lead Committee as a matter that may 
require further clarification from the Executive.
The Committee wished to report to the lead Committee on areas of concern in advance of its 
evidence session with the Minister but due to the short timescales has also raised the above points 
in correspondence with the Executive.  The Committee has requested a response from the 
Executive in advance of the stage 2 debate on the bill.
Section 7 – Interpretation 

The Committee was concerned that the definition of “social work services functions” at section 7 
was entirely left to subordinate legislation.  The Executive clarified that this power relates to local 
authority functions and is therefore not unlimited.  The policy intention is to catch a wide range of 
local authority functions and the Executive pointed out that any regulations will be subject to 
Parliamentary scrutiny under affirmative procedure.  However, the Committee again remained 
concerned at this level of delegation and has issued correspondence to the Executive proposing 
that a definition is included on the face of the bill, with a power to amend via subordinate 
legislation. 
The Committee has also requested a response on this point in advance of stage 2 of the bill and 
draws the matter to the attention of the lead Committee. 
Section 8 – Consequential amendment and repeals 

The Committee noted that section 8 of the bill makes a number of consequential repeals of other 
primary legislation that will be superseded by the bill but that there was no provision for 
consequential or transitional arrangements as a result of these repeals.  The Executive is content 
that a transitional provision is not required but is currently considering whether to include a 
provision for the making of further consequential amendments.  The Committee draws this to the 
attention of the lead Committee for its information.
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Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 

Purpose

1. This Memorandum has been prepared by the Scottish Executive to assist the Subordinate 
Legislation Committee in its consideration, in accordance with Rule 9.6.2 of the Parliament’s Standing 
Orders, of the Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill.  It describes the purpose of those provisions conferring power to make subordinate 
legislation.  The Memorandum explains why the matter is to be left to subordinate legislation and 
gives the reason for seeking the powers proposed. 

Background to the Bill 

Joint inspection of children’s services 
2. The Scottish Executive set out in its Partnership Agreement of 2003 that it intends “to protect 
our most vulnerable children through a tough new inspection system for child protection services”.  In 
March 2004 Ministers announced there would be a new multi-disciplinary children’s services 
inspection team led by Her Majesty’s Inspectorate of Education (HMIE). Its first tasks would be to 
undertake inspections of child protection services in all 32 local authority areas and to put in place 
integrated inspections for all services for children, both by 2008. The inspectorates and agencies 
involved are HMIE, Social Work Inspection Agency (SWIA), the Scottish Commission for the 
Regulation of Care (Care Commission), Her Majesty’s Inspector of Constabulary (HMIC), the NHS 
Quality Improvement Scotland; (NHS QIS) and, to a lesser extent, Her Majesty’s Chief Inspector of 
Prisons for Scotland (HMIP).

3. There are three levels of inspection: strategic, operational, and individual (at the level of the 
service user). At this latter level, information that can be drawn from records held on the individual will 
be a key source of evidence in the evaluation of the effectiveness of children’s services. The 
Executive considers that it is essential therefore for the success of the planned programme of child 
protection inspections that the joint inspection team can access individual records from appropriate 
agencies (including health records) and that the holders of individual records are empowered to 
release them.  Primary legislation is required to allow inspectorates to obtain and share all information 
about individuals which may be relevant to the particular inspection in question.  

Inspection of social work services 
4. The Social Work (Scotland) Act 1968 gives SWIA extensive powers in relation to inspection of 
certain types of residential setting for looked after children, and a power of inquiry into the functions of 
a local authority. However, SWIA does not have an express power to inspect social work services 
generally. It is proposed that this Bill gives SWIA specific powers of inspection for all social work 
services.  

Policy objectives 

5. Our objectives in giving inspectorates the powers to work together jointly and to access and 
share information, for the purpose of inspecting children’s services, are to support the improvement of 
children’s services; to enable a joint inspection team to focus on the outcomes achieved for children 
and to respect the confidentiality of individual children and their families. Our objective in relation to 
SWIA is to give the inspection agency the full range of powers to inspect social work services 
provided by or on behalf of local authorities.  
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Summary of legislative provisions 

6. Part 1 of the Bill makes provision to enable the inspection of children’s services jointly by any 
two or more of the persons or bodies which are either listed in section 1(6) of the Bill or directed to 
participate under section 2(1). 

7. Part 1 provides in particular for: 
The inspection to be of all children’s services or such children’s services as are specified; the 
inspection to cover services in the whole of Scotland or in whatever part of Scotland is specified; and 
for it to be in respect of the provision of those services generally or of how those services were 
provided to an individual child or group of children. 
The purpose of the inspection which is to review and evaluate the effectiveness of the provision of the 
services being inspected.  
A regulation making power to give powers for the purpose of the inspection. 

8. Part 2 of the Bill makes provision in relation to persons to be appointed by the Scottish 
Ministers as social work inspectors to carry out inspections of social work services. 

9. Part 2 provides in particular for: 
A power to Scottish Ministers to appoint social work inspectors. 
Giving such inspectors the functions of conducting inspections of and investigations into the provision 
of social work services and encouraging improvements in those services. 
A regulation making power to make further provision concerning the exercise of the inspection 
functions. 

10. Part 3 of the Bill makes provision in relation to regulations to be made under the Bill, 
amendment and repeals of certain enactments consequent on the provisions of Part 2 of the Bill, 
interpretation and commencement. 

Provisions conferring power to make subordinate legislation 

Part 1 – Children’s services 

Section 1(6) (g) – power to specify a person or body as one to which section 1 of the Bill 
applies

Power conferred on: the Scottish Ministers 

Power exercisable by: order made by statutory instrument 

Parliamentary procedure: negative resolution of the Scottish Parliament 

11. This provision allows the Scottish Ministers to specify in an order persons or bodies other 
than those listed in section 1(6)(a) to (f) as persons or bodies to which section 1 of the Bill applies.  
The effect of being so specified is that the person or body can then be required by the Scottish 
Ministers to conduct an inspection, jointly with another such person or body, relating to the provision 
of children’s services. 

Reason for taking power 
12. The Bill lists what are considered at present to be the appropriate persons and bodies to 
conduct the child protection inspections.  This list may, however, need to be changed both to take 
account of changes in the constitution of the persons and bodies presently listed and as a result of 
developments in the way that possible joint inspections of children’s services may be delivered in 
future. The power to add to the list is also included in case it becomes apparent that we have omitted 
to include a body or person which should have been included. 

13. The power to amend the list by order will allow the list to be updated as required without 
having to have recourse to primary legislation.  We consider that this is a matter more appropriately 
dealt with by subordinate legislation.  
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Reason for choice of procedure 
14. The power is subject to the negative resolution procedure.  The addition of a particular person 
or body to the list in section 1(6) has only the reasonably limited effect of enabling Ministers to require 
that person or body to take part in conducting a joint inspection.  The basic nature of joint inspections, 
or of the powers available to any joint inspection team, will not change in consequence and the 
negative resolution procedure is accordingly considered by the Executive to be appropriate.  

Section 3(1) – power to make regulations for the purpose of a joint inspection  
Power conferred on: the Scottish Ministers 

Power exercisable by: regulations made by statutory instrument 

Parliamentary procedure: draft regulations to be laid and approved by affirmative resolution of 
the Scottish Parliament 

15. Section 3 provides that regulations can be made for the following matters: 
Requiring or facilitating the sharing or production of information (including medical records) for the 
purpose of an inspection under section 1 of the Bill.  The term “medical records” is defined in section 
7 of the Bill to mean “records relating to the physical or mental health of an individual”.  The inclusion 
of the reference to “medical records” is intended to be an indication of the intention to use this 
regulation making power to allow access to this type of information.  It is considered necessary to 
avoid criticism of such use being an unexpected use of the power. 
Requiring any person to provide an authorised person with an explanation of information produced to 
the authorised person. This is intended to enable provision which will require persons with information 
to meet and discuss it with those conducting the joint inspection. 
Requiring information produced to an authorised person to be held in compliance with prescribed 
conditions and further disclosures to be made in compliance with such conditions.  It is anticipated 
that provision will be made here in particular in relation to medical records.  What is set down in 
regulations will have to be consistent with the terms of the Data Protection Act 1998.  Such conditions 
as might be prescribed under this power will be relevant to this. 
Empowering an authorised person to enter any premises for the purposes of an inspection under 
section 1 of the Bill.
Empowering an authorised person to disclose to a person prescribed any information of a prescribed 
nature which the authorised person holds in consequence of a joint inspection.  It in anticipated that 
this will be used to enable information gathered in the joint inspection to be passed on to a relevant 
agency for further action if the joint inspection team uncovers (e.g.) evidence of abuse or misconduct 
in relation to which it considers that further action is required. 
Creating offences for enforcing any provision of the regulations. 

Reason for taking power 
16. This power is required to allow Scottish Ministers to provide those conducting the inspections 
with sufficient powers to enable them to do so.  We have given further explanation of the individual 
provisions at paragraph 15 above.  In addition the Executive will provide during the Parliamentary 
stages of the Bill a draft of the regulations which it is proposed to make under this power. 

17. It is considered that these powers should be set out in subordinate legislation rather than 
being set out in the Bill.  The reason for this is that while we can set out in general terms the kinds of 
powers which we anticipate will be required, we consider that the exact detail of the powers is best left 
to subordinate legislation.  The Bill introduces a new type of inspection in terms both of the joint 
working and the range of services being inspected.  In view of this, we consider that the conduct of 
such inspections will inform the detail of the powers required.  While the methodology for the joint 
inspection of child protection services has been consulted on, a further round of consultation is 
planned over 2006 for the joint inspection of children’s services which is due to begin in 2008.  
Accordingly, we consider that the powers may have to be refined as the inspections proceed and it 
would be preferable to have the capacity to do this without having to have recourse to primary 
legislation. 

Reason for choice of procedure 
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18. Regulations under section 3(1) may contain provisions concerning the obtaining and handling 
of sensitive information about individuals.  The Executive therefore considers it appropriate that 
affirmative resolution procedure should apply to these regulations.   
Part 2 – Social work services 

Section 5(3) – power to make regulations for the exercise of functions under section 5(1) of the Bill 
Power conferred on: the Scottish Ministers 

Power exercisable by: regulations made by statutory instrument 

Parliamentary procedure: draft regulations to be laid and approved by affirmative resolution of 
the Scottish Parliament 

19. Section 5(3) provides that regulations can be made for the following matters: 
As to the types of inspection or investigation which may be conducted. 
Requiring or facilitating the production by a social work service provider to an inspector of information 
(other than “relevant medical records”).  The provision in paragraph (b) is limited to information held 
by a social work service provider and cannot enable production of “relevant medical records” which 
are defined in section 7 to mean medical records which have been prepared by a registered medical 
practitioner (within the meaning of section 2 of the Medical Act 1983) who is or has been, responsible 
for the clinical care of the individual to whom the records relate.  Provision can only be made (under 
paragraph (c)) requiring or facilitating the production of such “relevant medical records” to a medically 
qualified inspector. 
Requiring an explanation of information to be provided to an inspector. Our comments in relation to 
the similar provision in section 3 are relevant here.   
Empowering an inspector to enter any premises. 
Empowering an inspector to disclose to a person prescribed for the purposes of this paragraph any 
information of a prescribed nature which the inspector holds in consequence of conducting an 
inspection or investigation under section 5(1).  Again our comments in relation to the similar provision 
under section 3 are relevant. 
Creating offences for enforcing any provision of the regulations. 

Reason for taking power 
20. This power is required to allow Scottish Ministers to provide those carrying out the functions 
under section 5(1) with sufficient powers to enable them to do so.  We have given further explanation 
of the individual provisions at paragraph 19 above.  In addition the Executive will provide during the 
Parliamentary stages of the Bill a draft of the regulations which it is proposed to make under this 
power.

21. As is the case with joint inspections, we consider that the powers in connection with the 
functions of social work inspectors under Part 2 of the Bill may have to be refined from time to time.  
Again, it would be preferable to have the capacity to do this without having to have recourse to 
primary legislation.  We therefore consider that subordinate legislation is also appropriate here.  
Subordinate legislation under Part 2 will also be subject to affirmative resolution procedure. 

Reason for choice of procedure 
22. As with regulations under section 3(1), section 5 regulations may contain provisions 
concerning the obtaining and handling of sensitive information about individuals.  Once again, the 
Executive therefore considers affirmative resolution procedure to be appropriate. 
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Part 3 – General 

Section 7 (definition of “social work services functions”) – power to make regulations defining 
which local authority functions are to constitute “social work services functions” 

Power conferred on : the Scottish Ministers 

Power exercisable by: regulations made by statutory instrument 

Parliamentary procedure: draft regulations to be laid and approved by affirmative resolution of 
the Scottish Parliament 

23. The definition of “social work services functions” in section 7 contains within it power to 
prescribe in regulations which local authority functions are to be constitute social work services 
functions.  Part 2 of the Bill is concerned with inspections of, and investigations into, the provision of 
social work services.  A service is a social work service if provided by a local authority in the exercise 
of any of their social work services functions or provided by another person in terms of arrangements 
made by an authority in exercise of those functions. 

Reason for taking power 
24. Leaving the definition of what is to constitute a social work service function to be set out in 
regulations allows suitable flexibility so that, as the exact nature of, and the statutory basis for, 
relevant local authority functions develops in future, the regulations can be amended and the 
appropriate definition readily kept in line with changes.  This will ensure that the coverage of Part 2 
inspections can be readily kept in line with developments in the social work services field. 

Reason for choice of procedure 
25. This power is subject to the affirmative resolution procedure.  This is considered appropriate 
since the definition of what functions are to be social work services functions is central to determining 
the scope of inspections and investigations under Part 2 of the Bill and the consequent scope of any 
compulsory powers provided by way of regulations under section 5(3). 

SUBORDINATE LEGISLATION COMMITTEE CORRESPONDENCE 

8 November 2005 

Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) 
Bill at Stage 1 

The Subordinate Legislation Committee today considered the above bill and asks the 
Executive for explanation of the following matters. 

Section 1(6)(g) – power to specify a person or body as one to which section 1 of the Bill 
applies

The Committee noted that according to the Memorandum, this power is required to update the list 
without having recourse to primary legislation.  However, the Committee noted that the power is not 
a power to amend the list but to add to it and therefore seeks clarification on the Executive’s policy 
intention in relation to this power. The Executive is asked to comment.

Section 2 – power to specify a person or body as one to which section 1 of the Bill applies 

The Committee noted that section 2 of the bill confers power on Ministers to direct any person or 
body not listed in or specified in an Order made under section 1 to participate in the conduct of an 
inspection.  It appears to the Committee that there is no limit on the powers that can be exercised 
by such a person, and therefore that this section seems to confer a very wide power to modify the 
provisions of the bill, albeit in relation to a particular inspection. The Executive is asked to clarify 
this power.
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Section 3(1) – power to make regulations for the purpose of a joint inspection 

Section 5(3) – power to make regulations for the exercise of functions under section 5(1) of 
the Bill 

The Committee examined whether the correct balance between primary and subordinate legislation 
has been achieved at these sections, given that the regulations will set out substantive parts of the 
legislation.  The Committee seeks explanation from the Executive as to why it was decided that so 
much of the legislation would be laid out in these regulations, rather than on the face of the bill.  
The Executive is asked for clarification.

The Committee’s attention was also drawn to 3(1)(f), which permits the regulations to create 
offences without any limitation on the penalties that may be imposed.  The Committee considers it 
preferable for offences in relation to breaches of regulations under an Act to be created in the Act 
itself and the Executive is asked to comment.   

Section 7 (definition of “social work services functions”) – power to make regulations defining which 
local authority functions are to constitute “social work services functions” 
The Committee considered that the definition of “social work services functions” is a key provision 
of the bill and questioned whether it is acceptable to leave this matter entirely to subordinate 
legislation without any limitation. The Committee considered that such a definition should be on the 
face of the bill, as it considered that that there was scope for the regulations to go beyond the 
intention of the Bill. The Executive is asked to comment.

Section 8 
The Committee noted that Section 8 of the Bill makes a number of consequential repeals of other 
primary legislation that will be superseded by the bill, but that there is no provision for transitional 
arrangements or consequential amendments in relation to those repeals. The Committee 
therefore asks the Executive if it is content that no such power is needed in this instance.

SCOTTISH EXECUTIVE RESPONSE 

11 November 2005 

Joint Inspection of Services for Children and Inspection of Social Work Services Bill 

Thank you for your letter of 8 November and for the opportunity to comment on the Committee’s 
consideration of the above Bill. 

Taking the Committee’s points in order: 

Section 1(6)(g) – power to specify a person or body as one to which section 1 of the Bill 
applies

Para 2: Section 1(6)(g) provides for the addition to the list of persons or bodies that may be 
requested to carry out joint inspections of any other person or body specified by Scottish Ministers. 
The persons and bodies currently listed in section 1(6) (a) to (f) are all established in terms of 
primary legislation.  In the case of Her Majesty’s inspectors of schools, social work inspectors and 
special Health Boards the primary legislation is referred to. The Scottish Commission for the 
Regulation of Care is constituted under section 1 of the Regulation of Care (Scotland) Act 2001.  
Her Majesty’s Chief Inspectors of Constabulary and of Prisons for Scotland are respectively 
appointed in terms of sections 33 of the Police Scotland Act 1967 and in terms of sections 4(1) and 
7 of the Prisons (Scotland) Act 1989.  Any amendment or alteration to the list arising by reason of a 
change of name or the abolition of one of the persons or bodies listed, or from the creation of a 
relevant new person or body, could accordingly only arise in the context of new primary legislation. 
Amendment of the list in such circumstances would invariably be dealt with by way of 
consequential amendment in the new legislation. It is not envisaged that there will be 
circumstances in which it will be necessary to amend the list by removal from it. In the event that a 
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listed person or body is no longer considered as appropriate for participation in joint inspections 
that person or body will not be requested by Ministers to participate in joint inspections. 

While the Executive is grateful to the Committee for drawing this matter to its attention (and 
apologises for the fact that the Memorandum on Delegated Powers was misleading as to the 
reasons for taking this power) it is considered that the provision as drafted is appropriate in the 
circumstances. 

Section 2 – power to specify a person or body as one to which section 1 of the Bill applies 

Para 3: The powers to be potentially available to authorised persons participating in joint 
inspections will be those specified in terms of regulations to be made under section 3 to which the 
affirmative procedure will be applicable.   Section 2 (2) clarifies that an “authorised person” for that 
purpose includes an individual directed to participate in an inspection under section 2(1).  The 
powers available to a person or body appointed under section 2(1) will accordingly be no greater 
than those available to the persons and bodies listed under section 1(6)(a) to (g). Those powers 
are however subject to the additional constraint in terms of section 2(2) that Ministers, when 
making a direction to such a person or body to participate in a particular joint inspection, may 
further limit the powers available.  It accordingly does not appear to the Executive that it can be 
said that there is “no limit” to the powers that can be exercised by such a person or that the powers 
potentially available are inappropriate.  

Section 3(1) – power to make regulations for the purpose of a joint inspection 

Section 5(3) – power to make regulations for the exercise of functions under section 5(1) of 
the Bill 

Paras 4:  The reasons why the Executive has decided on the current balance between primary and 
secondary legislation at S. 3(1) is that the arrangements for the Joint Inspection of Children’s 
Services by 2008 will need to evolve as the consultation and the pilot inspections are completed. 
The draft regulations, supported by the draft protocol, will be fit for purpose for the 2006-2008 joint 
inspection programme of child protection services. However some flexibility to return to Parliament 
to modify these regulations by affirmative resolution is required as the joint inspection programme 
matures.

Similarly, at S. 5 (3), SWIA has just embarked on a pilot Social Work Inspection programme. Some 
flexibility to modify these regulations is required to ensure that any lessons from the pilots can be 
introduced, if this would lead to a more effective inspection programme. 

We recognise the concerns that the Committee may have but we suggest that the requirement to 
ensure that regulations are subject to affirmative resolution provides reassurance to Parliament that 
any changes will be subject to Parliamentary scrutiny.  

Para 5 – Policy is not for every conceivable breach of whatever regulations may be made under 
section 3 in the future necessarily to constitute a criminal offence.  The Executive therefore 
considers it appropriate that the details of criminal offences should appear within the regulations 
rather than in the Bill itself and of course the regulations are subject to affirmative resolution.  

Section 7 (definition of “social work services functions”) – power to make regulations 
defining which local authority functions are to constitute “social work services functions” 

Para 6. The regulations do not extend the powers of Social Work services in any way and there is 
no  intention to extend the powers beyond those set out in regulations. The power relates to local 
authority functions and is therefore not unlimited and our policy intention is to catch a wide range of 
local authority functions. The Executive therefore considers that such a power is appropriate. As 
mentioned at Para 4, any modification would in any event be subject to Parliamentary scrutiny. 

24

50



Education Committee,10th Report, 2005 (Session 2) - ANNEXE A 

Section 8 

Para 7: The Executive confirms that it is satisfied that, as the only substantive provision being 
repealed is section 6 of the Social Work (Scotland) Act 1968, there is no requirement for a 
transitional provision. The Bill does not currently include provision for the making of  further 
consequential amendments by way of subordinate legislation and consideration is being given to a 
possible amendment in this respect. The Executive is grateful to the committee for drawing this 
point to its attention. 

SUBORDINATE LEGISLATION COMMITTEE 

15 November 2005 

Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill at 
Stage 1 
The Subordinate Legislation Committee today considered the above bill and agreed the terms of its 
report to the lead Committee.  In addition to matters it wishes to highlight in its report to the 
Education Committee, the SLC agreed to raise issues with the Executive, given the truncated 
timescale for this bill.   
Section 3(1) – power to make regulations for the purpose of a joint inspection 
The Committee raised in previous correspondence its concern in relation to 3(1)(f), which permits 
regulations to create offences without any limitation on the penalties that may be imposed. The 
Committee noted the Executive’s response in relation to this matter but remained concerned about 
this departure from usual practice.  The Committee draws the Executive’s attention to a similar 
provision contained at section 54 of the Fire (Scotland) Bill at stage 1, which was withdrawn at 
stage 2 of the bill. The Committee asks for further comment in advance of stage 2. 

Section 7 (definition of “social work services functions”) – power to make regulations defining which 
local authority functions are to constitute “social work services functions” 
The Committee remained concerned that the definition of “social work services functions”, which is 
a key provision of the bill, has been left entirely to subordinate legislation. The Committee puts to 
the Executive the proposal that a definition of “social work services functions” should be included 
on the face of the bill, with the power to amend the definition delegated to subordinate legislation.  
The Executive is asked to comment.

The Committee would wish to consider the Executive’s views on these matters in advance of stage 
2.  I would therefore request that a response be submitted to the Committee by 1 December 2005. 
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EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

19th Meeting, 2005 (Session 2) 

Wednesday 9 November 2005 

Present:
Ms Wendy Alexander Lord James Douglas-Hamilton (Deputy Convener) 
Fiona Hyslop Adam Ingram 
Mr Kenneth Macintosh Mr Frank McAveety 
Dr Elaine Murray Iain Smith (Convener) 

Apologies were received from Ms Rosemary Byrne. 

The meeting opened at 11.02 am. 

Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill: The Committee took evidence from— 

Peter Peacock MSP, Minister for Education and Young People 

Graham Donaldson, HM Senior Chief Inspector of Education 

Maureen Verrall, Head of Children and Families Division, Education 
Department, Scottish Executive 

Jackie Brock, Head of the Inspection and Quality Improvement Branch, 
Children and Families Division, Education Department, Scottish Executive 

Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill (in private): The Committee agreed its approach to 
Stage 1 scrutiny of the Bill. 

The meeting closed at 12.54 pm. 
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11:39
On resuming— 

Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill 

The Convener: Okay colleagues, we can 
resume the meeting. Agenda item 3 is the Joint 
Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill. I am pleased 
to welcome our second panel this morning. 

I welcome the Minister for Education and Young 
People, Peter Peacock, back to the Education 
Committee. He is accompanied by Graham 
Donaldson, Her Majesty’s senior chief inspector of 
education in Scotland; Maureen Verrall, the head 
of the children and families division in the Scottish 
Executive Education Department; and Jackie 
Brock, the head of the inspection and quality 
improvement branch of the children and families 
division in the Education Department. I thank you, 
minister, and your supporting cast for coming, 
although we are feeling under siege by the 
Education Department this morning. 

The Minister for Education and Young People 
(Peter Peacock): That is not a bad thing. 

The Convener: I would be grateful if you could 
give us a few words to introduce the bill, 
explaining the reasons behind it and why the 
Executive seeks an accelerated timetable for it. 

Peter Peacock: I will try to be brief, but, as you 
suggest, it is important to set things out for the 
record and so that members can ask legitimate 
questions. Members might want to ask about the 
timetable in particular. I think that I am returning to 
the committee on 23 November to give more 
evidence on the bill’s policy content. 

First, the bill seeks to secure powers that will 
allow the Executive’s police, education, social 
work and health inspectorates and others to 
conduct joint inspections. Secondly, it will give 
powers to access information during those 
inspections and to share that information among 
inspectors and, when doing so at an organisation 
level is necessary, among inspectorates. Thirdly, it 
deals with powers for the Social Work Inspection 
Agency to conduct general inspections of social 
work services at the local authority level. 

The committee will be aware that joint 
inspections of children’s services and of child 
protection in the first instance are major planks in 
our child protection reform programme, which we 
are well through. We need the powers that we 
seek in order to proceed with our planned joint 
inspections programme. 
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The committee will rightly ask why we are so 
urgently seeking an accelerated process from the 
Parliament. I reiterate that we are committed to 
joint inspections, starting with child protection 
inspections, and that they should be completed by 
2008. We have a clear timetable to allow that to 
happen; indeed, the Education Committee has 
pushed us hard on child protection reform and 
encouraged us to make progress for months and 
years.

A major consultation has taken place on the joint 
inspection process for children’s services, which 
involved several hundred social work, police, 
education and voluntary sector professionals, as 
well as others. Graham Donaldson—who is 
leading the process for the Executive—and his 
people designed the inspection process as a 
consequence of that consultation. Pilot inspections 
took place in two local authority areas. They were 
highly successful; they generated lots of 
enthusiasm among people in a range of 
professions in the areas in which the inspections 
took place and gave us a clear signal that people 
want, and are enthusiastic about, inspections. 
People are enthusiastic about what they can 
contribute to improving practice and flushing out 
problems. 

The pilots aimed to flush out issues relating to 
the design of the inspection process and how that 
process can be improved in the future. Issues to 
do with the practice of making inspections and 
how that can be improved were flushed out, as 
well as major issues to do with inspectors’ current 
powers to access and share information and to 
work jointly. 

Notwithstanding the fact that health boards in 
the inspection areas told the inspection team that 
they wanted to participate and to give information 
on health, we discovered that they did not have 
the power to give access to that information. That 
gave rise to an Executive exercise. We considered 
in fine detail the powers of all the inspectorates to 
access information in other areas and I was 
advised that the inspectorates do not, in effect, 
have the powers to operate jointly or to access or 
share information in a way that is required to 
conduct the inspection process. The inspectors 
need such powers to proceed with the planned 
inspection programme and are currently working 
to prepare the ground for that. 

If the bill goes through the Parliament by the end 
of the year and receives royal assent early next 
year, we can get the inspection process fully back 
on track and it can be completed by the 2008 
deadline. However, the timetable is tight and any 
significant delay will jeopardise the whole 
programme and its timetable. 

The issues that came to light as a result of the 
pilots arose late in our planning process for our 

legislative programme and I know that the 
Education Committee has major legislative 
commitments later this year. We considered the 
possibility of tacking the issues on to another bill 
that is going through the Parliament, but that could 
not be done because of scope issues to do with 
the other bills—no easy vehicle was available. 

11:45
We have deliberately produced a short, focused 

bill and its technical content is uncomplicated. We 
seek to get the bill through by the end of the year 
so that we have the necessary powers to meet the 
commitments and to improve child protection 
practice across the board.  

There is a need to proceed with urgency—hence 
the timelines that have been suggested. In view of 
the circumstances, we took the fairly unusual step 
of speaking to all the party spokespeople in the 
different parties and arranged briefings by officials 
for them all on the detail of the bill and the logic 
behind what we seek to do. We also gave 
Opposition members copies of the draft bill before 
it was lodged in the Parliament to allow them to 
see what we were considering. We have 
subsequently made available to the Parliament all 
the regulations that are attached to the bill, so that 
members can scrutinise them at the same time as 
they consider the bill. One of the sets of 
regulations gives rise to an operating protocol, 
which we have also made available. Those steps 
will be significant in enabling members to 
scrutinise the bill. We have tried to ensure that 
members get all the data that they require to allow 
proper parliamentary scrutiny, notwithstanding the 
fact that we are on an accelerated timetable. 

We have also made significant efforts to contact 
and have dialogue with all the key interests, 
including the police, social work, education and 
the various parts of the health service that the bill 
will affect. There have been full briefing sessions. 
Andy Kerr chaired a meeting with health interests 
to talk through all the issues. Those groups are 
being consulted about the detail of the bill, the 
protocols and the regulations. When I come back 
to the committee on 23 November, I will be able to 
tell members about the comments that we have 
received, although I am sure that the committee 
will have taken evidence from a number of those 
groups before I come back. 

We have specifically created a requirement in 
the bill for the main regulations to be dealt with by 
the affirmative procedure, to give the Parliament 
the opportunity to scrutinise them separately from 
the bill. Therefore, the bill does not conclude the 
process; it gives rise to further parliamentary 
scrutiny. That is the broad position. I am happy to 
answer members’ questions. 
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The Convener: Thank you. Before we have 
questions, perhaps Graham Donaldson would like 
to comment on the pilot projects. 

Graham Donaldson (Her Majesty’s 
Inspectorate of Education): I will sketch out 
some of the work that we have been doing on the 
matters that the minister mentioned. The 
commission that I and colleague inspectorates 
were given was twofold. By 2008, we are to have 
a much more streamlined and integrated approach 
to children’s services inspection, but initially we 
are—as the minister said—to lead with a 
programme of child protection inspections. 

We have devised an inspection methodology for 
child protection. That essentially involves taking 
the local authority area as the unit that we 
examine, but we consider all the relevant services 
that operate within that area, such as health 
boards and the police. 

We examine the way in which child protection 
operates in the area at three levels. At a strategic 
level, we consider the broad intent in respect of 
child protection and, at an operational level, we 
examine the processes that are used to try to 
ensure that young people are protected. A crucial 
part of the process is to look directly at the 
experience of individual young people and to 
establish to what extent the theoretical structure 
and the management processes have operated 
together to serve them well. 

As the minister said, we held two pilot 
inspections—one in Highland and one in East 
Dunbartonshire—in which we tried out the 
methodology. The results of the pilots were 
positive. The people involved in those 
inspections—those who inspected and those who 
were inspected—have played a crucial part in 
letting other people know about the inspection 
process; they have participated in consultation 
conferences throughout the country to discuss the 
nature of what we are doing.  

The overall response to the process has been 
extremely positive, as the minister said. My 
assessment is that those who are engaged in the 
system want the inspection process to be put in 
place as quickly as possible—a number of people 
have said that to me very directly.  

The pilots were only partially successful, 
however, as we could not get access to medical 
information. I am not talking just about the 
information itself; on the ground of patient 
confidentiality, the health service staff who were 
engaged in the process were instructed by the 
chief executives of the health boards not to 
discuss individual cases with members of the 
inspection team. The chief executives believed 
that, in the context of their responsibilities, it would 
not be appropriate to release that information.  

All the other services that were engaged took 
the view that the public interest was served by 
allowing the inspection team access to 
information, as that enabled us to establish how 
well the system had operated for individual 
children. I have to say that the chief executives of 
the health boards and many of the health 
professionals on the ground reluctantly said that 
they could not participate in the process; they 
indicated that they would like to participate but 
believed that it would not be appropriate for them 
to do so under the current legislation.  

As a result of those two pilot inspections, I was 
able to say that we had tested a methodology that 
had worked well as far as it went. However, I could 
not report with confidence that children in those 
two areas were fully protected, because we had 
not been able to pursue that critical interface 
between the health service and other services.  

There have been a variety of tragic cases in the 
United Kingdom, recently and stretching back over 
25 years—there have been 26 child deaths in that 
period as well as other cases of serious abuse. 
We know from that experience that one of the 
critical interfaces has been between medical 
professionals and other professionals on issues to 
do with the sharing of information. A number of 
issues emerged during the pilots that we would 
have liked to follow through and discuss with 
medical professionals, particularly health visitors, 
but we could not do so.  

I have been given responsibility by ministers to 
put in place a child protection inspection process, 
but I am in a position in which I cannot confidently 
say that the process, operating within the existing 
powers, would give the kind of assurance that we 
need to give about whether children in a particular 
area are being protected. It is my judgment that, in 
such circumstances, inspection could do more 
harm than good. If we give false confidence about 
the way in which the child protection system is 
operating in a local area, inspection could be 
counterproductive. That is why I came to ministers 
and said that, in order to proceed, we need to 
resolve the issue of access at the specific 
interface between health and the other services. 
Legal advice was taken on that, hence the bill that 
is before the committee today.  

The Convener: Before I invite members to ask 
questions, I remind everyone that there will be 
another opportunity to question the minister on the 
detail of what is proposed; what we are 
considering today is the general need for the 
legislation and the timescale involved. 

Ms Wendy Alexander (Paisley North) (Lab): I
have just one question, but I want to provide a little 
background because, as we know, the committee 
has been interested in the issue. I appreciate that 
speed is required at this stage and I welcome the 
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minister’s commitment to act. However, there has 
arguably been some tardiness and I would invite 
officials who have been involved in the matter to 
comment.  

In November 2002—three years ago—Scotland 
led the United Kingdom in suggesting that, in our 
child protection reform programme, we would 
move towards joint inspections. It was another 
year before the United Kingdom made the same 
commitment; it made the commitment to joint 
inspections in 2003. However, England legislated 
for joint inspections in the Children Act 2004. 
Consultations on regulations were held between 
March and June of 2005. Joint inspections were 
introduced in September this year and there is a 
commitment to complete joint inspections for the 
whole of England—with a population 10 times the 
size of Scotland’s—by September 2008.  

As I said, although in Scotland we made the 
commitment to joint inspections in 2002, before 
England did, the timetable that we have before us 
gets us to the position where we will be embarking 
on a full range of inspections only by the end of 
2008. By that time, a full range of inspections will 
have been completed in England. I am looking for 
an explanation. A year ago in committee, I asked 
on a number of occasions whether legislation 
comparable to the Children Act 2004 would be 
necessary and I was assured that legislation was 
not necessary. I am happy to see movement, but I 
have some concerns. 

We started ahead of the UK and, as things 
stand, although it is important to make progress, 
the rest of the UK will have completed the first 
complete joint inspections when we are just 
embarking on our all-Scotland inspections in 2008. 
The committee has raised the issue in the past; 
perhaps we should invite officials to comment on 
it. However, it is encouraging that there will be 
speedy progress henceforth. 

Peter Peacock: I think that I should comment 
before I invite my officials to speak. There is a 
danger that I will be drawn into making 
comparisons between the English and Welsh 
inspection process and system and our process 
and system. We have sought to integrate the 
thinking about children’s services inspection with, 
in this instance, the much wider child protection 
reform programme. We have been thorough in 
carrying out all the consultations with people and 
in undertaking the pilot schemes. I am not sure 
that the same process has been followed in 
England. We have sought to move the matter 
forward in a thorough and comprehensive way as 
quickly as we could. 

If the implication of your question concerns 
tardiness, it would be fair to ask why we did not 
spot the legislative gaps three years ago. My 
answer to that would be that I would much rather 

not be here today answering questions on that. 
Nobody at any point questioned whether we had 
the powers and we acted in good faith throughout. 
It was only on close examination, following one 
issue arising, that we flushed out the wider issues. 
As soon as we knew that we did not have the 
powers, we had a clear obligation to come to the 
Parliament and seek those powers. As I say, I 
would rather not be in this position. In the best of 
all circumstances, we would have spotted the 
gaps and taken the powers much earlier so that 
the question would not have arisen. However, we 
are where we are and we are trying to sort it out 
now.

Graham Donaldson may have more insights into 
what is happening in the south and what is 
happening here. 

Graham Donaldson: In England, child 
protection inspection forms a relatively small part 
of a children’s services inspection. Child protection 
inspections are not as rigorous as they are here—
the process is different. The judgment here—one 
that I have been taking forward—is that it is critical 
for child protection to ensure that the services are 
working together in a way that provides the 
maximum support that those services can provide 
for individual vulnerable young people. That is 
seen as a priority. 

That does not mean that the children’s services 
inspection process is on hold until 2008. We have 
produced a framework of quality indicators and a 
self-evaluation guide. Between now and 2007, 
when we will undertake pilots of children’s 
services inspection, we will work with the services 
throughout Scotland to get them to evaluate their 
own performance on children’s services in the 
context of the developing policy agenda. An 
interesting issue is whether inspection leads policy 
or whether inspection reflects policy. In this case, 
it is important that the inspection process is able to 
take place in the context of a developing children’s 
services regime. That is more effective than our 
simply going in and saying, “You have not yet 
implemented the policy,” which would be 
unsurprising, given the timescale. 

Child protection inspections will be done in 
2008, assuming that we get the powers. Children’s 
services will be inspected in parallel. A programme 
of pilot inspections will start in 2007 and joint 
inspections involving all the relevant inspectorates 
will be under way in 2008. 

Ms Alexander: I appreciate the minister’s 
candour. These things happen and we should 
move forward. However, the committee has an on-
going concern that, whereas the rest of the UK will 
be finished in three years from now, we will just be 
starting in three years and two months from now. 
The process may be less rigorous elsewhere, but 
it is easy to allege that other places are less 
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rigorous. Perhaps that is something that, in the 
subsequent evidence stages, you can write to us 
about or which we can explore further. However, I 
am happy to leave the matter there. 

Fiona Hyslop: Joint inspection to ensure that 
child protection is working is one of the key 
recommendations of the 2001 report “It’s 
everyone’s job to make sure I’m alright”. We 
raised the issue with the minister in May last year 
as part of our child protection inquiry, looking at 
the outcomes and outputs of that report. I asked 
specifically about the need for legislation in the 
context of what was happening down south. 
Obviously, the joint reviews there recognised the 
different authorities, such as Her Majesty’s 
Inspectorate of Education and the Healthcare 
Commission, as entities in themselves. I am 
assuming—from the explanations and briefings 
that we have had, for which I am grateful—that the 
reason why we cannot progress in Scotland is that 
the joint inspectors are not recognised as a body 
in law, which means that they must be established 
as such. The point that Wendy Alexander made 
was that 150 local authorities in England will have 
been inspected by 2008. My understanding is that 
you still intend that all 32 of the Scottish local 
authorities will have received a joint inspection by 
the end of 2008. Is that correct? 

Graham Donaldson: Yes. 

12:00
Fiona Hyslop: We have a delay in the process 

that we are having to rectify in law. The committee 
has to deal with a lot of legislation from the 
Executive and does not invite extra legislation but, 
in this case, the committee highlighted the need 
for the law to be rectified. I hope that the Executive 
reflects on that fact. 

I have a concern about the issue of 
confidentiality. Graham Donaldson made an 
interesting point about whether policy leads or 
reflects inspection. Is it your view, based on your 
pilot studies, that the concerns about sharing 
confidential medical information with the joint 
inspectorate that does not yet exist in law reflect a 
deeper concern about sharing medical 
information? We know from tragic case studies 
that this is the interface. If there is a reluctance to 
share confidential medical information with well-
regarded and professional inspectors who have 
been sent in from the Executive, what chance 
does the health visitor or social worker on the 
ground have of receiving that support? I 
understand the need to legislate on this matter in 
order to get the national body recognised, but do 
we need to legislate to ensure that practitioners on 
the ground have access to this vital information? 

Peter Peacock: I will get Graham Donaldson to 
address the points that Fiona Hyslop specifically 
addressed to him. 

If we get the powers that we are seeking, child 
protection inspection will be completed by 2008. It 
is all set and ready to go. I think that Wendy 
Alexander was referring to the wider children’s 
services inspection, not just child protection 
inspection. 

I confirm that your description of the legal 
powers that we are seeking is correct. As I said to 
Wendy Alexander, I would rather that we were not 
in the position of seeking these powers, but that is 
where we are. 

It is better that Graham Donaldson deals with 
the issue of confidentiality, but I might add 
something once he has spoken.  

Graham Donaldson: In a sense, the issue that 
Fiona Hyslop raises relates to one of the key 
reasons why we need the inspection process. The 
advice from the chief medical officer is quite clear. 
Child protection trumps confidentiality and 
information on an individual patient should be 
shared where that is in the interests of the patient. 
We do not know the extent to which that is 
happening across the country. We know of 
examples in which it has not happened, but we do 
not know whether those are exceptions or are 
indicative of a steeper problem. That is one of the 
key reasons why we need this inspection process. 
We need to find out more about what is happening 
at the interface and what might be inhibiting 
people from sharing information. In due course, I 
suppose that the inspection process could inform 
the answer to your question about whether we 
need legislation to ensure that that is taking place.  

Peter Peacock: Graham Donaldson has 
covered the situation adequately, but I should say 
that I have no reason to believe that the 
operational tools that are in place should inhibit 
the proper sharing of information anywhere in 
Scotland if that is what is in the interests of a child. 
As Graham Donaldson said, from inspection 
reports and other forms of inquiry, we know of 
cases in the past where that has not happened. 
That is part of the reason why we need the 
inspection process. If, at any point, we felt that we 
needed further clarifications, we would not hesitate 
to seek them. At the minute, however, we are 
clear that there is no inhibition on the proper 
sharing of information, operationally, where that is 
required to protect children.  

I think that I am correct in saying that we have 
issued guidance on the implications of data 
protection rules for the issue that we are 
discussing. Maureen Verrall can confirm that.  
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Maureen Verrall (Scottish Executive 
Education Department): There is no end of 
guidance about agencies’ ability to share 
information for the purpose of providing a service 
to a child. To return to Graham Donaldson’s point 
about policy and inspection being part of a piece, 
another set of issues that have been raised relates 
to the agenda of integrating children’s services. 
Integrated children’s services planning and the 
proposals that are set out in “getting it right for 
every child” for collective case conferences that 
will lead to one assessment, one record, one care 
plan and one individual who is responsible for 
delivering it are part of the package of ensuring 
that services work together properly. 

Fiona Hyslop: I represent the Lothians, where 
we had the case of Michael McGarrity. I hope that 
the lessons in the report on that case will help to 
inform the on-going discussions and reflections on 
the bill. 

Peter Peacock: The purpose of any report in 
whatever form on any case is exactly that: to flush 
out procedures that we need to tighten up. We 
constantly tighten up procedures, practices and 
guidance to ensure that perceived loopholes are 
removed. The recent case in the Western Isles 
has given us cause to consider some of the 
guidance that has been issued in case it in any 
way gives the impression that people should not 
act in particular ways. In that case, the issue was 
not about sharing confidential information; it was 
about the interpretation of other parts of the law. 
We are always learning about how we need to 
move forward. 

Fiona Hyslop: It is not guidance that protects 
children, but people. 

Peter Peacock: Indeed. 

Fiona Hyslop: I have a question on an issue to 
which we will return in more detail later. The 
reason for part 1 of the bill is self-explanatory, but 
why is part 2 included? I know that you want to 
deal with the matter speedily—you will have the 
committee’s co-operation in that—but will you 
explain the reason for part 2? I suspect that it 
could have been included in another bill. Does part 
2 arise from a reflection on the Borders case? 

Peter Peacock: When the health board issue 
came to light, we considered the legal issues in 
great depth and in doing so realised that the 
Social Work Inspection Agency does not have all 
the powers that it requires to carry out general 
inspections of social work authorities. Given that 
knowledge, we thought that we should seek those 
powers in the bill, because we need progress on 
that matter, too. 

Fiona Hyslop: What has led you to think that 
the agency does not have the power to carry out 
general inspections? It seems odd that a national 

agency that was set up to inspect social work does 
not have the power to inspect social work 
services. 

Peter Peacock: Indeed, but that is the advice 
that we have received and exactly why we now 
seek the powers explicitly. The Social Work 
Inspection Agency has many powers through 
other acts of Parliament. For example, in the work 
that was done on the Borders case, ministers used 
their power to commission a specific piece of 
work. However, the agency is only now moving 
into the territory of general inspections of local 
authority social work functions—HMIE has begun 
similar inspections, although only recently. The 
purpose of the inspections and the way in which 
they are conducted are new territory. We must be 
certain that the agency has the necessary powers, 
which is why we seek them in the bill. 

Dr Murray: The explanatory notes state that 
inspections will be done at three levels: strategic, 
operational or individual, where there are concerns 
about specific children. I presume that the 
concerns about sharing medical information 
without consent relate to the individual level of 
inspection, because it is difficult to anonymise 
them at that level. Will the medical records that 
can be accessed without consent only be those of 
the child, or will they include records of the parents 
or people who care for the children? 

Peter Peacock: I ask Graham Donaldson to 
answer that, as he has considered the specific 
details.

Graham Donaldson: We would look at the 
medical records of the child, to follow a child 
protection audit trail. The critical issue is to be able 
to look at, discuss and analyse what has 
happened in relation to an individual child. I 
emphasise that that investigation is not about 
second-guessing how the child was dealt with; it is 
about considering how the process operated, 
whether people understood the necessity of 
sharing information and whether the right 
interchange took place. In the pilot inspections that 
we undertook, we found references in social work 
records to discussions with health staff, but those 
discussions had not been followed through and 
nor could we follow them through in the inspection 
process. The critical point is that we will look at 
children’s records. 

Dr Murray: I raise the issue because if a parent 
or a carer has an addiction problem, that may 
show up in their medical treatment. Someone who 
has been on a methadone programme may no 
longer be on it and it may be necessary to 
establish why that is the case. Someone may be 
abusing prescribed drugs. Information in the 
medical records of the carer could indicate that 
there is a child protection issue, but the bill would 
not change the situation. 
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Peter Peacock: I am not clear whether you are 
talking about the situation in an operational sense 
now.

Dr Murray: My point is more about the sharing 
of information for child protection. In many of the 
tragic cases that have taken place, a parent or 
carer has had an addiction. If that information 
could be shared with social services, it might alert 
people to the fact that there is a possible child 
protection issue. 

Peter Peacock: I do not think that there is any 
difficulty in sharing such information operationally 
now. In fact, where intelligence about the way in 
which a family operates or does not operate 
indicates that the family has become 
dysfunctional, it would be expected that that would 
be included in the everyday dialogue between 
professionals in the interests of the child. The bill 
is to do with having access to information after the 
event and picking things up during inspection. 

Dr Murray: So it is currently possible for a social 
worker to ask a general practitioner whether there 
is an addiction problem within the family and the 
GP cannot hide behind data protection or 
whatever and refuse to give the information to the 
social worker. 

Peter Peacock: We are getting into very 
specific and complex matters. If it were judged that 
the interests and protection of the child were in 
any way jeopardised because of certain factors, 
the GP should share the information. The interests 
of the child must drive the approach. We know 
from some inspection records that such dialogue 
properly takes place to try to protect the child, but 
we also know that it sometimes does not take 
place. That is often the root cause of something 
going wrong. I am in no doubt about the 
contemporary capacity of people to share the 
information if that is in the interests of the child. 

Dr Murray: It seems a little odd that the 
inspectors can get access to the information but 
individual practitioners would not feel themselves 
to be bound by law to share the information. Such 
sharing of information does not always happen; in 
many cases information has not been shared 
properly. 

Peter Peacock: We seek to give the inspectors 
these powers to make it clear what access to 
information exists and the legitimacy of such 
access. When members look in detail at the 
protocol and the regulations that structure it, they 
will see that we seek to ensure that client 
confidentiality is upheld and that information on 
clients’ circumstances and interests remains within 
the confines of the confidential bond that unites all 
inspectors, who are—as Fiona Hyslop rightly 
said—highly expert professionals. Every day, 
inspectors undertaking investigations in schools 

and social work look at children’s records and they 
are already bound by rules of confidentiality. We 
will go to great lengths to maintain the overall 
protection of an individual’s information, while 
ensuring that we can track what happened to a 
child and learn the lessons from things that have 
not been done. 

I am sure that the committee will hear some 
detailed, intricate arguments about the issue when 
it takes evidence. There are obvious concerns as 
we must ensure that we protect information about 
clients generally while enabling the processes to 
go forward. 

Lord James Douglas-Hamilton: I have two 
brief questions. First, will the minister tell us 
whether he would be prepared to consider a 
sunset clause in case any imperfections in the bill 
were to become evident in the 12 months after 
enactment? 

Peter Peacock: Lord James Douglas-Hamilton 
has written to me on the issue and we have 
considered the matter. We genuinely hope that, 
with the committee’s help, there will be no 
imperfections in the bill by the time that it is 
passed. We want the legislation to be a solid piece 
of law on which we can depend. Having said that, I 
am aware that the committee is still to take a lot of 
evidence on the matter; although I am not inclined 
to bow to Lord James’s point, I will listen to what 
the committee says once it has heard the 
evidence. 

12:15
Lord James Douglas-Hamilton: Does the 

minister accept that it is my position and that of the 
Tory group—of some 17 members—that the bill 
must go ahead, because we believe that the 
overwhelming and paramount consideration must 
be the protection of children, but that we should 
have the right to revisit the subject a year after 
enactment if, in spite of all our efforts, any 
imperfections were seen to arise? 

Peter Peacock: I recognise that that is the 
position that is taken by the Tory group. However, 
I thought that it had 18 members.  

Ms Wendy Alexander: “Had” is the appropriate 
word. 

The Convener: Now, now.  

Mr Macintosh: The minister has answered one 
of the questions that I had. What is the status of 
the robust protocol on protecting medical 
confidentiality? Does it qualify as subordinate 
legislation? Is it a guide? Is it a code of practice? 

Why is the power to create offences being 
delegated to subordinate legislation rather than 
being included in the bill? The matter is quite 
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serious and I would therefore expect it to be dealt 
with in the bill. The Subordinate Legislation 
Committee raised that issue as well. 

Peter Peacock: On your latter point, we depend 
on advice about how bills should be structured and 
drafted. Our advice was that that was the most 
appropriate way of dealing with the issue. If, in the 
course of taking further evidence, you want to 
make mention of that again, you should do so. I 
will go back to the ranch now and get some 
information that will enable me to give you a firmer 
answer on what the position is.  

On your question about the protocol, one of the 
sets of regulations sets out clearly the framework 
for the protocol, but the protocol itself will be a 
flexible document that will be able to adapt to 
changing circumstances and times. The protocol 
per se is not subject to parliamentary approval, but 
the regulations under which the protocol is agreed 
are clear about what it ought to contain and what 
issues it ought to cover.  

Mr Macintosh: We will come back to this issue 
at a later evidence-taking session, because many 
aspects of the proposals will be dealt with in 
subordinate legislation rather than in the bill. It is 
important that we get a grasp of what status that 
will have.

Peter Peacock: That is precisely why we have 
published the regulations at the same time rather 
than sequentially, which would be the normal 
practice. We want the committee to have a 
complete picture of what we are seeking to do and 
be able to debate it.  

The Convener: Adam, did you want to ask a 
question? 

Mr Adam Ingram (South of Scotland) (SNP): 
The questions that I wanted to ask have already 
been asked and answered.  

The Convener: Minister, what consultation are 
you conducting on the draft regulations? When do 
you expect to be able to report back on that? You 
mentioned the matter briefly in your evidence, but 
it would be helpful to have the information clearly 
on the record. 

Peter Peacock: I will ask Maureen Verrall to 
answer that.  

Maureen Verrall: The bill, the regulations and 
the draft protocol have gone out to all the various 
health interests and to organisations such as the 
Association of Directors of Social Work, the 
Convention of Scottish Local Authorities and the 
Association of Chief Police Officers in Scotland. 
The bill, the regulations and the protocol had been 
consulted on informally before they were prepared 
and now they are available. They were sent out in 
writing in the week in which they were submitted to 
you and we have asked people to let us have 

comments on any element, particularly the 
protocol, which contains the detail of how 
information will be handled, by 17 November. We 
will be in a position to answer any questions about 
what people have told us about the various 
aspects by 23 November. 

The Convener: As there are no further 
questions, I thank the minister and his team for 
coming along this morning. We look forward to 
seeing them again soon, perhaps in two weeks’ 
time.

12:19
Meeting continued in private until 12:54. 
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Services (Scotland) Bill: The Committee considered issues arising from the 
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The meeting closed at 11.45 am. 
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Scottish Parliament 

Education Committee 

Wednesday 16 November 2005 

[THE CONVENER opened the meeting at 10:02]

Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill: 
Stage 1 

The Convener (Iain Smith): Good morning 
colleagues, and welcome to the 20  meeting in 
2005 of the Education Committee. Today we will 
take evidence from two panels on the Joint 
Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill.  

th

Last week, we considered whether we wanted to 
hear from medical interests at this meeting. 
Unfortunately, although the clerks attempted to 
deliver such evidence, it was not possible to get all 
the groups present today. Therefore, I am afraid 
that we have had to leave that evidence until next 
week. As a result, next week’s meeting will be 
fairly long, so we will have to start earlier. It would 
be helpful if members would be here for quarter 
past nine. The meeting is likely to go on to half 
past one. It will be a long meeting so that we can 
complete our evidence sessions and prepare our 
line for the draft report. Members should bear that 
in mind.

We are pleased to welcome back Graham 
Donaldson, Her Majesty’s senior chief inspector of 
education in Scotland, Neil McKechnie, the 
director of services for the children’s unit at HM 
Inspectorate of Education, and Jan Warner, the 
director of performance assessment and practice 
development in NHS Quality Improvement 
Scotland.

I know that HMIE has submitted written 
evidence, but given the relatively short timescale 
for taking evidence on the bill, I am happy for 
Graham Donaldson and Jan Warner to make 
opening remarks.  

Graham Donaldson (Her Majesty’s 
Inspectorate of Education): The remarks that I 
made at last week’s meeting are sufficient 
background, from my point of view. I am happy to 
answer questions from the committee.  

Jan Warner (NHS Quality Improvement 
Scotland): We did not submit written evidence, 
but we were keen to come before the committee to 
answer any questions that members may have. 
That is principally because we are the organisation 

responsible for improving the quality of clinical 
services across the national health service and 
therefore we are keen to promote joint inspection 
of children’s services and to implement the bill as 
sensitively and constructively as we can.  

The Convener: I thank you both for your 
commendably brief opening remarks.  

Lord James Douglas-Hamilton (Lothians) 
(Con): What are the likely resource implications of 
the bill? Have arrangements been made to deal 
with them?

Graham Donaldson: We have brought together 
a team from across the various inspectorates. It is 
close to, but not yet at, its full size. Ultimately, we 
expect to have a team of about eight inspectors; 
some will be seconded and some will be full-time 
staff. The resources for the team are in place. I am 
confident that, with that team and with staff 
seconded on a very short-term basis for the 
inspection programme, I have sufficient resources 
to carry that programme forward.  

Lord James Douglas-Hamilton: If the purpose 
of joint inspections is to review and evaluate the 
effectiveness of the provision of services, and if 
they will result in reports with recommendations for 
improvement, why are no powers provided to 
require compliance with those recommendations? 
Does the minister have sufficient powers under 
other statutes? 

Graham Donaldson: The process that we 
should follow with child protection and children’s 
services inspections is broadly the inspection 
process that operates more generally. To date, our 
experience is that, by and large, we can work with 
those to whom we make recommendations in 
order to achieve satisfactory improvements. In 
respect of HMIE’s work, the minister has further 
powers if they are required. 

Lord James Douglas-Hamilton: So if any 
problems arose, you could report to the minister or 
to the Education Committee and the matter could 
then be speedily resolved. Of course, I hope that 
such situations will not happen. 

Graham Donaldson: In the discussions that we 
have had so far and in the reception that the 
proposals have received, there has been a strong 
desire to participate in the inspection process and 
to take forward improvements. 

Lord James Douglas-Hamilton: I have two 
brief questions for Jan Warner. First, to what 
extent was NHS QIS consulted during the bill’s 
development? 

Jan Warner: We have been fully involved from 
the outset in the planning of joint inspections and 
in all the preparatory work for the bill. 
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Lord James Douglas-Hamilton: Secondly, will 
you be kind enough to describe the procedures 
that are already in place and those that will have 
to be developed to ensure that medically sensitive 
information cannot be inappropriately used? 

Jan Warner: Members of the committee will be 
aware that there are concerns in the NHS that the 
provisions should be implemented sensitively; 
indeed, it would be surprising if such concerns did 
not exist. We must work carefully with the service 
to find out what that might mean in practice. 

Our experience is that every board in the land is 
putting a lot of work into working towards joint 
inspections and gathering the information that is 
required. Boards are keen to find out how they can 
improve their services because they are aware 
that dangers lie in the gaps—in the interface—
between organisations. Robust arrangements are 
in place, but we welcome the chance to strengthen 
them further. 

Graham Donaldson: Neil McKechnie may want 
to add to what has been said in response to Lord 
James Douglas-Hamilton’s question by saying a 
little about the protocol on information that we are 
developing. 

Neil McKechnie (Her Majesty’s Inspectorate 
of Education): We have developed a draft 
protocol that deals with issues relating to access 
to information, particularly confidentiality and the 
sharing of that information. The protocol is 
currently out for consultation. 

Fiona Hyslop (Lothians) (SNP): I have a 
question for Jan Warner. You said that NHS QIS 
was consulted about pilot inspections from the 
outset. Did you raise any concerns then that the 
joint inspection teams would not have the legal 
authority to access individual patients’ records? 

Jan Warner: Yes. We made it clear then that we 
understood that, as things stood, the law did not 
allow open access to records without consent. 
Indeed, we have been unable to access records 
during our reviews. 

Fiona Hyslop: Are you saying that the 
Executive proceeded, despite NHS QIS telling it 
that there would not be the legal authority to carry 
out inspections in individual cases? 

Jan Warner: Our advice was not that we could 
not carry out inspections, but that there could be 
problems with accessing records, given the way in 
which the law was written. We did not advise the 
Executive against the pilot; indeed, carrying out 
the pilot was important, because pilots 
demonstrate exactly where problems may arise. I 
am sure that other lessons were also learned 
during the pilot. 

Fiona Hyslop: But the risk involved and price 
paid have been considerable. 

Jan Warner: I would have to ask Graham 
Donaldson to respond to that. 

Graham Donaldson: There are two things to 
say about the background to that. First, it was 
discovered in the exercise that lay behind the 
report entitled “It’s everyone’s job to make sure I’m 
alright” that the picture of access to records was a 
bit confused, but that, by and large, people were 
able to go through the process and produce the 
required reports. 

We undertook a pre-pilot exercise with Tayside 
NHS Board and were given access to health 
records as part of the process. The view taken by 
Tayside NHS Board at that time was that it was 
appropriate to give us access to records, so we 
felt that we should proceed on the basis that we 
could get access and that the pilots would show us 
whether or not we required powers to get the type 
of access that we were looking for. There was 
enough background to suggest that it was worth 
while proceeding with the pilot, although we knew 
that there would always be an issue around 
whether we would be required to come to 
Parliament to seek powers.  

Fiona Hyslop: Looking at the bill as it stands, 
does Jan Warner think, based on her knowledge 
of the different health boards, that they have one 
view on the bill? There were obviously different 
views from different health boards on the previous 
situation. Is there now a unified view from the 
health boards and are they now satisfied that the 
bill provides joint inspection teams with the legal 
status that they need to access individual files? 

Jan Warner: Following the pilot inspections, the 
chief executives of the health boards consulted 
again the central legal office that provides the 
NHS with legal advice. It was made quite clear to 
them that, as the law currently stands, they could 
not give access to records without consent for the 
joint inspection purposes described. As it currently 
stands, the bill gives them the authority to give 
access to that information, so from the health 
boards’ point of view, the bill makes such access 
lawful.

Fiona Hyslop: Is that access with or without the 
consent of the patient? 

Jan Warner: The bill as it stands at the moment 
allows access without consent.  

Fiona Hyslop: I would like to move on to the 
issue of consent. In “Confidentiality: Protecting 
and Providing Information”, which was published 
in April 2004, the General Medical Council said 
that any information given to another agency had 
to be anonymised. Would that still stand for 
access to medical files by joint inspection teams? 

Jan Warner: If the bill goes through as drafted, 
access would be provided without consent, so 
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although the GMC would continue to say that it is 
best practice to seek consent wherever possible 
and to ensure that people know what information 
about them is being used for, the GMC’s advice 
would be just that—it would be advice and 
guidance.  

Fiona Hyslop: There is obviously an issue 
about children and consent. Perhaps the 
witnesses could explain what issues arise when 
children are involved and the extent to which 
parents have to authorise consent. Given child 
protection issues, even trying to get consent could 
cause problems, because of a child’s experience. I 
would like to explore the issue of consent and 
children. We need to test whether it is correct for 
legislation to go down the route of saying that 
access to information is to be provided without 
consent. What problems can issues to do with 
children and consent and parental consent cause 
individuals and medical professionals? 

Graham Donaldson: I would like to describe 
the process that we intend to go through and say 
something about where consent may sit in that 
process. As I told the committee previously, the 
starting point for an inspection is that the only way 
in which we can test whether the policy and 
procedures that are in place in a local area have 
worked in practice and are understood and 
implemented by people on the ground is to look 
closely at what has happened in individual cases. 
It is standard practice for inspections to look at 
that.

At the start of the inspection process, the team 
will draw together from across the services 
concerned a sample of files relating to children 
who are at risk or on the at-risk register. The team 
will simply look at those files to identify patterns, 
issues and cases that it might want to follow 
through in greater detail. I must stress that that 
process is not to second-guess the action of the 
professionals in relation to any given case. We are 
not reopening child protection cases; we are 
looking at cases that are mainly historic, although 
some may be on-going, to determine whether the 
services have been sharing information and 
working together in the way that we know is 
necessary for good practice and the protection of 
children. From within that total sample, a smaller 
number of cases will be identified and pursued to 
test the process in some detail.  

Fiona Hyslop: How many such cases would 
you expect to pursue in a general inspection?  

Graham Donaldson: Neil McKechnie can 
confirm whether I am right, but in an average-
sized authority, we would be talking initially about 
80 cases. 

Neil McKechnie: It would be around that 
number of cases. We choose a sample that is 

representative of the type of cases that we have 
asked to have a look at and of the geographic and 
social mix of the local authority area.  

Fiona Hyslop: Did Graham Donaldson mention 
about 80 cases? 

10:15
Graham Donaldson: We start with 80 cases in 

an area and we reduce that to the number that we 
will consider in detail.  

There are two or three reasons why consent is 
particularly problematic. In relation to some 
historical cases, I am concerned about reopening 
worries among the individuals involved and 
making them feel that what they thought was 
behind them will be re-examined. That issue 
relates to the interests of the people concerned. 

More specifically, the withholding of consent 
might be a cause for concern in itself. Often, it is 
the parent who withholds consent, as a child 
cannot. If a parent withheld consent when child 
protection issues were involved, that might raise in 
our minds questions about what lay behind that. 
The fact that consent was withheld might be the 
reason for examining a case more closely. 

If we ask for but are not given consent and we 
override that, we will be in a worse situation than 
that in which we started. The intention throughout 
is to deal with anonymised cases and not to 
reopen cases but to consider the circumstances of 
cases, talk to professionals and explore what 
happened. As I told the committee last week, in 
the pilot exercises that we conducted, that process 
had to stop at the point of interface with the health 
profession. 

Fiona Hyslop: Is anonymity an issue for you?  

Graham Donaldson: One possibility was to 
anonymise the cases concerned, but that is 
extremely difficult, because different services are 
dealt with. The individual concerned must be 
identified to allow discussion of how social work or 
medical services dealt with them, so it is 
impossible to anonymise information. Once we are 
dealing with cases, all the information that we hold 
on file is deliberately anonymised and youngsters 
are not named. The information that is on file is 
destroyed after the inspection period finishes. 

Fiona Hyslop: You said that your pool would be 
of children who were at risk. I know of a case that 
raised concerns in Edinburgh. If you were 
considering historical cases, you might want to 
examine cases that involved children who were 
not on the at-risk register. Will anything in the bill 
prevent you from examining the case of a child 
who was not on the register? 
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Graham Donaldson: No. That will be possible 
under the bill. 

Fiona Hyslop: So the bill does not prevent that. 

Graham Donaldson: No.

Fiona Hyslop: That is good. 

The initial inspections in England have 
proceeded on the basis that consent is asked for, 
which runs counter to the bill. Has that approach 
caused any problems in England? 

Graham Donaldson: Child protection forms a 
relatively small part of the inspection process 
under the current inspection programme in 
England. The approach in England to the child 
protection component of children’s services 
inspection is being reviewed and people there are 
looking hard at what they will require to do when 
they have a dedicated child protection inspection. I 
understand that consent has been withheld in a 
significant number of cases south of the border. I 
do not have the figures, but we can find them out. 

Neil McKechnie: Safeguarding children boards 
are due to be established by April 2006 in 
England. Following that, more focus will be placed 
on inspecting child protection services. 

Fiona Hyslop: Information about the numbers 
would be helpful, because we must test the 
consent issue when considering patient 
confidentiality.

I ask Jan Warner to comment on my original 
question about whether health boards will want to 
follow the GMC guidance that obtaining consent is 
preferable. Do you expect health professionals or 
health boards to have issues with the provision 
that will allow information to be provided without 
consent? 

Jan Warner: Health boards are clear about the 
fact that if the bill proceeds as it stands, sharing 
information with other agencies for the bill’s 
purposes will be lawful. Individual doctors may 
have concerns about specific cases and it is 
important for them to be able to seek professional 
advice about how they should deal with their 
concerns. 

There is good evidence of good information 
sharing among agencies. In general, people in the 
medical world are more culpable if they do not 
share important information about children than if 
they do. These days, there is a strong feeling that 
people should share information when concerns 
arise—the GMC guides people to do that. If the bill 
will legitimise that process, it can only help the 
medical profession. 

Fiona Hyslop: We know that paediatric 
consultants have concerns that the culpability and 
legal redress issues will put increasing pressures 
on them in relation to child protection cases. I 

accept that health boards are satisfied with the 
measures, but I am concerned about individual 
doctors who do not want information to be 
accessed. Will you describe further the sort of 
circumstances that you mentioned? What would 
be the reasons for a doctor’s concern? Where 
would doctors go for advice and how would their 
decision sit with the bill? 

Jan Warner: We are distinguishing between 
consent and confidentiality. A doctor is likely to be 
concerned that, by breaking confidentiality without 
the patient’s consent, they could damage the 
relationship with the patient and, possibly, the 
patient’s long-term care; also, as you say, there 
could be legal redress down the line. A doctor who 
was concerned about such issues would have two 
organisations to which to turn for advice: the 
Medical Defence Union, which is experienced in 
such cases and which has a lot of test cases and 
scenarios on which to draw to give advice about 
likely outcomes, or the GMC, which also provides 
legal advice that draws on previous experience. 

In my experience in the NHS—which, I must 
admit, is only 22 years—it is almost 
unprecedented for consent to be withheld once a 
doctor has taken advice and, if necessary, spoken 
to the various individuals involved. Ultimately, 
doctors have felt that they can share the 
necessary information. The process may take 
longer, but we get there in the end. 

Fiona Hyslop: So we have to test the bill 
against the NHS code of practice on protecting 
patient confidentiality and the GMC’s more recent 
guidance to ensure that it is robust. 

Jan Warner: Yes. That is exactly the concern 
that the GMC will raise with the committee next 
week. 

Graham Donaldson: To elaborate on that 
important point, medical records are already 
shared within the health service for a variety of 
purposes, including audit. The bill will bring 
inspectors who are involved in the process of child 
protection within the existing circle of 
confidentiality. As the committee is aware, 
confidentiality is central to the ethic of inspection—
there is no suggestion that inspectorates in any 
context would breach confidentiality. Given how 
inspection works and that a circle of confidentiality 
exists, the next step is to say that it is in the public 
interest to bring inspectors within that circle for the 
purposes of protecting children. 

Fiona Hyslop: Section 1(6) lists the persons 
who can be involved in inspections. Section 
1(6)(g) has the catch-all phrase 
“any other person or body specified”. 

I understand why the chief inspector of 
constabulary, the Scottish Commission for the 
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Regulation of Care, social work inspectors and so 
on are included, as they are already within the 
information-sharing circle, but who would be 
included under paragraph (g)? Can we be 
reassured that there will be no challenge, 
particularly from the medical profession, about 
who is included in that, given that it is a wide 
catch-all provision? 

Graham Donaldson: Safeguards will exist in 
relation to who can be brought within the circle in 
addition to those who are named in the bill, as the 
minister would have to specify that. We work 
closely with Audit Scotland as part of our 
inspection process. Audit Scotland is represented 
on the group of chief inspectors that I chair, which 
is overseeing the implementation of the process. It 
is conceivable, although not necessarily likely, that 
Audit Scotland may want to be brought within the 
inspection process for particular purposes. 

Fiona Hyslop: Can you give other examples of 
people who might be specified? 

Graham Donaldson: That is hard to envisage. 
There is a general desire to consider the bodies 
that are involved in the scrutiny and inspection 
process, and it is hard to be certain about bodies 
that might be created administratively and which 
might have relevance to information sharing in the 
future. My understanding is that the purpose of the 
catch-all in section 1(6)(g) of “any other person” is 
to take account of the fact that new bodies might 
be created that might be relevant for the purposes 
of the bill.

Fiona Hyslop: I am more concerned about the 
persons rather than the bodies. An example of 
“any other person” might be educational 
psychologists. 

Graham Donaldson: That is possible. If we had 
to involve specialists for a particular purpose, they 
would be brought into the inspection team. The 
provision is to extend the inspection team beyond 
the range of inspectorates listed in section 1. 

The Convener: Under section 2, ministers could 
limit the access to information that those additional 
people might have to the specific area that they 
are brought in to deal with. 

Graham Donaldson: Yes.  

Dr Elaine Murray (Dumfries) (Lab): On that 
last point, the provision to specify 
“any other person or body” 

would have to return to Parliament to be 
scrutinised by the committee because it would 
take the form of a statutory instrument. Ministers 
would not be able to decide off the top of their 
heads that they wanted to allow somebody access 
to records—it would be subject to parliamentary 
scrutiny. 

Last week, we spoke about medical information, 
which can be shared between professionals in the 
interest of an individual child. I presume that that 
can be done without consent. Would such 
information consist of solely the child’s medical 
records or would it include the medical records of 
a parent or carer where there was an indication 
that there could be a child protection issue in the 
carer’s medical history—for example, if there were 
physical evidence of neglect of the child plus 
evidence in the carer’s records that they had an 
alcohol or drugs problem? Could the adult’s 
medical records be shared between professionals 
in those circumstances? I ask about the current 
situation, rather than the situation under the bill. 

Graham Donaldson: Perhaps Jan Warner can 
answer that. 

Jan Warner: That could not happen currently. 
We would seek consent. 

Dr Murray: You would have to seek consent to 
investigate the adult’s medical records.  

Under the bill, could one undertake an 
inspection of the protection services offered to an 
individual child? I do not necessarily mean that 
one could do that retrospectively or in cases that 
have attracted a lot of publicity. However, if there 
were concerns about the protection offered to an 
individual child, would the bill allow those services 
to be inspected? If so, would only the medical 
records of the child be available without the 
consent of the parent? 

Graham Donaldson: The powers already exist 
to undertake investigations, as required, in relation 
to an individual child. 

Dr Murray: If one had a concern about the way 
in which an individual child was being protected 
and one wanted to inspect the way in which the 
agencies were supporting and protecting that 
child, one might want to share some of the 
information.

Graham Donaldson: We would want to discuss 
with the medical practitioner concerned the 
implications of the environment in which the child 
was living and working that might have given 
cause for concern in the first place. It is extremely 
unlikely in that circumstance that we would want to 
look at the medical records of other people 
concerned.  

However, when we look at an individual child, if 
the parental or caring context is part of the 
concern that the practitioner has about the child, 
that would have to be discussed as part of the 
inspection process. That is different from pursuing 
the adult’s medical records, which is not part of the 
process. 

Dr Murray: So if professionals had a concern 
about the general background of the child, they 
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would be able to share the information that they 
had with the inspector. 

Graham Donaldson: Almost by definition, that 
information would relate to the child, who would be 
the point of focus. 

Dr Murray: Therefore, one would not need 
consent to do that under the bill. 

Graham Donaldson: That is my understanding. 

Dr Murray: When the existing legislation was 
drafted and the pilots undertaken, were 
alternatives proposed to the course of action that 
we are discussing to enable access to 
information? 

Graham Donaldson: Part of the reason for the 
pilot was to explore the tolerances in the system 
and see whether we could conduct inspections in 
a way that did not require direct access to medical 
practitioners in the form provided for in the bill. 
Without the right to such access and the ability of 
medical practitioners to discuss directly with the 
inspection team the way that they relate to other 
services, our ability to inspect child protection 
services with confidence would be severely 
restricted. 

10:30
Dr Murray: How would you summarise the 

consequences for child protection of our not 
passing the bill? 

Graham Donaldson: In the context of the 
reports that we are publishing and the advice that 
we are giving, the level of confidence that we 
would be able to provide in any area would be 
significantly reduced, because, as we know from 
many cases, the interface between medical and 
other services is critical in child protection. If we 
cannot explore that interface, the inspection 
process cannot pursue what it has to pursue in the 
necessary depth. Therefore, the level of 
confidence that we could provide would be 
severely restricted. As I said, in that context there 
is the danger that inspection could give false 
assurance; we might appear to have inspected 
child protection in a given area, but we might have 
fallen short, because we had not been able to 
pursue the inspection sufficiently. Giving false 
assurances could do more harm than good. 

Dr Murray: We could damage the whole 
process by not passing the bill. 

Mr Kenneth Macintosh (Eastwood) (Lab): You
have touched on some of this already, but I would 
like you to describe the process of an inspection. 
How many inspectors from how many agencies 
are involved in a joint inspection? 

Neil McKechnie: The number of inspectors is, 
to a certain extent, dependent on the size of the 

local authority area being inspected. Generally, 
there would be five or six inspectors. Some would 
be associate assessors—people working in 
delivering services who we have trained 
specifically to join the inspection team and who 
provide up-to-date knowledge of the services. I 
could outline the inspection process, if that would 
be helpful. 

Mr Macintosh: How many of the team would be 
HMIE inspectors and how many would be staff 
from NHS Quality Improvement Scotland, HM 
prisons inspectorate for Scotland and HM 
inspectorate of constabulary for Scotland? 

Neil McKechnie: We always have 
representatives of the inspectorates that make up 
the services for children unit—inspectors from 
HMIC, NHS QIS, the social work inspection 
agency and the care commission. We also have 
an HMIE inspector—sometimes more than one, 
depending on the size of the local authority area. 
We bring in additional inspectors from those 
agencies where necessary and as appropriate. 
We also have associate assessors who work in 
the field. 

Mr Macintosh: I interrupted you when you 
offered to describe the process, which would be 
helpful.

Neil McKechnie: It is a long process. A 
notification letter and a copy of a pre-inspection 
return are sent out 12 weeks before the inspection 
commences. The pre-inspection return asks for a 
lot of detailed information about how child 
protection services are delivered in a particular 
community, and it is sent to the chief executives of 
the council and the health board, the chief 
constable and the authority reporter. It is returned 
within four weeks with information on the 
background that we have asked for, such as the 
details of the key services and personnel in the 
area and organisation charts. It contains 
anonymised information about all children who 
have been placed on the child protection register 
in the past 12 months; all children whose names 
have been removed from the child protection 
register; children who have been referred to the 
social work, police or the children’s reporter; 
children who have caused concern for health 
visitors; and children in need who have been 
receiving long-term services from a range of 
agencies. From that anonymised information, a 
case sample is selected, according to the criteria 
that I mentioned relating to the category of cases 
and their geographic area.  

Phase 1 of the field work lasts for one week 
during which inspectors examine case files and 
interview key people. The evidence from the case 
files is collated from all the agencies for each child 
identified in that case sample. That evidence is 
completely anonymised, so no names—including 
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those of particular health professionals—are 
mentioned. The evidence is gathered against the 
quality indicators. We then identify the 
professionals to whom we want to speak in the 
next phase of the inspection, and the areas of 
work that we want to look at more closely. We go 
from a general look, to a more detailed audit trail, 
based on our analysis of the case sample. 

Phase 2 is about reading further case files as 
necessary; interviewing key managers; talking to 
professionals; interviewing children, young people 
and their families; observing meetings; and visiting 
voluntary organisations and projects. We give 
verbal feedback on the outcome of the inspection 
one week after the final fieldwork phase is 
completed, and the draft report is shared with 
senior officers of the authority—the authority 
reporter, the chief constable and the chief 
executive of the NHS board, for example—fairly 
quickly. The final report is published 12 weeks 
after the inspection has been completed. 

Mr Macintosh: That is helpful. Am I right in 
thinking that you inspect the agencies, as well as 
how they relate to each other? For example, you 
inspect the social work department, as well as how 
the educational services department supports 
children. In other words, you inspect how well 
public authorities or departments perform their 
roles, as well as how they interrelate. 

Neil McKechnie: We are answering the big 
question of how well children are protected and 
their needs met. Through case sampling we focus 
on outcomes for children. As part of the process 
we talk to senior officials in education, social work, 
health, the police and voluntary organisations and 
the authority reporter about their contribution to 
protecting children and meeting their needs. The 
report is written generally about how well children 
are protected, but it has specific references to 
individual services. Some of the recommendations 
will be more service specific than others. 

Mr Macintosh: I have a question for Jan 
Warner. Will the bill give your inspectors more 
powers than they have now? 

Jan Warner: Only in the context of joint 
inspection with those organisations listed in the 
bill—

Mr Macintosh: Because you will be inspecting 
other areas. I imagine that your powers for 
inspecting the health service mean that you do not 
need consent to access medical records. 

Jan Warner: We cannot currently access 
medical records. 

Mr Macintosh: You cannot? 

Jan Warner: Not without consent. 

Mr Macintosh: Will the bill change the 
relationship between your inspectorate, and health 
professionals and the health service generally? 
HMIE has a particular relationship with education 
services. It is highly thought of and is viewed as 
stringent and robust. There might be an element of 
fear and anxiety on the part of teachers, but that is 
not necessarily a bad thing. However, NHS QIS 
does not have the same approach. Are you 
concerned that your relationship with the health 
service will change? Will you be seen more as a 
policeman than as a body advising on 
improvement? 

Jan Warner: That is an interesting question. 
The media currently refer to us as the NHS 
watchdog, which maybe says it all. In the context 
of our inspections or reviews of clinical services, 
the bill would give us no greater powers than we 
have at the moment. We will need to get across to 
the health service the message that the purpose of 
our inspections remains what it was, and that they 
are different from joint inspections of child 
protection services and integrated children’s 
services. We will not change our inspection 
method and we will not require information 
different from that for which we currently ask. 

Mr Macintosh: Compared with your other 
operations, what effect will joint inspections have 
on, for example, the number of inspectors that you 
have throughout the country? 

Jan Warner: We do not employ any inspectors. 
We use peer review and we get unpaid input from 
people working in the NHS and members of the 
public. HMIE appoints associate inspectors from 
within the NHS to form part of a joint team to carry 
out inspections. That does not impact on our 
workload at all, as things stand. We will, however, 
support the health service to take part in joint 
inspections. We will help prepare people to form 
part of a joint inspection team, ensuring that, when 
they return to the health service, they use their 
skills wisely to improve services. We are in the 
process at the beginning and at the end, but the 
actual running of the team rests with HMIE.  

Mr Macintosh: That brings me neatly to my next 
question. I believe that, under the current social 
work services inspection arrangements, only 
medically qualified staff can inspect medical 
records. You have referred both to members of the 
public and medical professionals. Under the joint 
inspection system, would there always be 
somebody with medical qualifications, or is that 
not important or essential for the inspection? 

Jan Warner: Graham Donaldson can answer 
the part about who can be on the team. There has 
been a long-held tradition in the health service that 
two clinicians can—and do—exchange records 
and details on specific cases if that is in the 
interests of the person’s care and if it will improve 
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the medical care with which they are provided. 
The bill’s definition of “medically qualified 
inspector” is a difficult point. We often have health 
care professionals on our teams, but we do not 
always have medically qualified people. That is a 
grey area, and it has not been well tested.  

Graham Donaldson: The intention—and the 
practice—is that there will always be a member of 
the multidisciplinary inspection team who has a 
medical background. The team mirrors what we 
expect to happen on the ground. The ability of the 
team to exchange information across the 
professions reflects what we expect to happen on 
the ground.  

Mr Macintosh: I have two further questions, but 
other members could perhaps come in first, and I 
will come back to the witnesses later if my 
questions are not answered.  

Mr Adam Ingram (South of Scotland) (SNP): 
The bill contains powers to enter premises and to 
seek information. I understand that HMIE has such 
powers already. Has it used them? Do you 
envisage that HMIE will use them once the bill is 
enacted, or are they more of a threat? In other 
words, do you anticipate not actually using those 
powers? If you do envisage using them, how 
would they operate and would HMIE take the lead, 
given its experience in this area? 

Graham Donaldson: Those powers are very 
much in reserve. In my experience, we have never 
had to use them in the context of the inspection 
process. All my dealings with those who have 
been involved in the pilot inspections and who 
have had responsibility more generally suggest 
that people participate in inspections willingly and 
that we will not have a problem in that regard.  

HMIE has been designated as the inspectorate 
that will take the lead in the context of inspections. 
We organise the inspection programme. The 
inspection team, as Jan Warner mentioned, is in 
our employ. To pick up the earlier point about 
medical qualifications, one member of the 
inspection team is a paediatrician. They are 
appointed to the team on the advice of NHS QIS, 
and we talk to NHS QIS about the nature of the 
medical people who we appoint to the team. 
However, we have the lead responsibility for 
organising the inspection programme, for ensuring 
that it is carried out appropriately and for 
publishing the reports.  

Mr Ingram: Do the premises that are covered by 
the bill include private residences, such as foster 
carers’ homes or those of childminders? Would 
your power apply to entry into such premises? 

Graham Donaldson: I am not certain of the 
answer to that.

10:45
Neil McKechnie: I am afraid that I am not 

certain either. It is highly unlikely that we would 
want to speak in great detail to foster carers or 
childminders. We might have such people in a 
focus group and we would ask them what they 
would do if, for example, there were concerns for a 
child. We would ask them what processes they 
follow, how they work and so on. We are more 
likely to talk to people through a focus group than 
to enter their premises and talk to them in their 
own homes. 

Mr Ingram: Surely the main thrust of the bill is to 
enable the examination of individual cases. One 
could envisage individual cases in which 
childminders or foster carers were involved, so 
should we not clarify that? 

Neil McKechnie: It may be that we would want 
to talk to them in their own homes and therefore 
the powers could enable us to do that. 

Mr Ingram: Perhaps you can get back to the 
committee to clarify that point. 

Graham Donaldson: We will clarify that. 

I stress that the intention of the inspection is to 
examine the process. The situation that you 
envisage would tend to relate to the investigation 
of a child protection case rather than consideration 
of the process of how child protection operates in 
a particular area. 

Mr Ingram: The outcome of an inspection is a 
report to ministers. Is it envisaged that part of your 
recommendations may relate to the provision of 
additional services? If that is the case, why is that 
not written into the bill? 

Graham Donaldson: Can you give me an 
example of what you mean by additional services? 

Mr Ingram: I am thinking of additional services 
that children might require for protection in a 
particular area. HMIE might make such a 
recommendation as a consequence of its 
inspection, but there is no implication in the bill 
that such recommendations would have to be 
resourced and implemented to ensure the 
provision of the additional services. 

Graham Donaldson: When HMIE recommends, 
in the context of a school inspection, that an 
additional service is required, we do not expect to 
need legislative backing. The expectation is that, if 
the recommendation flows from the context within 
which we conducted the inspection, the 
responsible services—the local authority, health 
board or whatever—will take on board the 
recommendation using their existing powers. We 
would not require additional legislative powers to 
enforce the recommendation. 
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Mr Ingram: But such recommendations are not 
uncommon in the reports that you make. 

Graham Donaldson: In the main, inspection 
reports tend to be about practice. The 
recommendations tend to focus on how things are 
done, rather than suggest that a totally new 
service is required in order to meet the evaluations 
found in the inspection. If we concluded that 
something significantly different was required, 
nothing would prevent our making that 
recommendation as part of the inspection process. 
I do not think that legislation would be required in 
order for us to make such a recommendation. 

Mr Ingram: We can perhaps pursue the matter 
with the minister. 

I also want to ask you about the use of 
subordinate legislation—I do not know whether 
you have received a report from the Subordinate 
Legislation Committee this week. That committee 
had concerns about the extensive use of 
regulations, and in particular the fact that offences 
will be created by subordinate legislation, rather 
than by the bill. Do you have a view on that? 

Graham Donaldson: That is a matter for you to 
take up with the minister, rather than with me. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): I apologise for being late; I was at the 
mercies of public transport. I will continue to ask 
about recommendations.  

Which parts of local authorities will you look at? 
For example, given the number of children and 
young people who live with drug-misusing parents, 
will you look at the practices of local authorities’ 
homelessness teams? Some children have 
chaotic lives because of their parents’ drug 
misuse. In many cases families move from home 
to home and they may well be on the homeless 
list. From personal experience and casework, I 
know that such children often move schools 
frequently because there are so few decent social 
houses available. Often, the parents are not given 
houses in the area where the grandparents live, 
which means that the grandparents cannot give 
support. The children may not be on the at-risk 
register and may not have been referred to the 
children’s panel, but they may well be provided 
with family support through better neighbourhood 
services or voluntary sector agencies such as 
Barnardo’s. 

Will you examine and make recommendations 
on the work of homelessness teams in local 
authorities? Also, will you consider children who 
are not on the at-risk register and have not been 
referred to the children’s panel, but are 
somewhere in the system? 

Graham Donaldson: I will ask Neil McKechnie 
to pick up on the specifics, but I emphasise that 

the inspections will not be in-depth, separate 
inspections of all the various services that provide 
support to young people and their families. 
Separate inspection processes are in place to do 
that. We are concerned with the interface between 
services and how they work together, as a system, 
in the interests of young people. When we identify 
specific concerns during an inspection, we will 
raise them as a matter of course with the relevant 
inspectorate, which might want to conduct a 
dedicated inspection to examine the matter in 
greater depth. However, we do not have the 
resources to carry out such in-depth work as part 
of child protection inspections. It would be a huge 
job to inspect in depth all the components of all the 
services. 

We will examine the working of the system and 
the ways in which children are treated and 
identified. As part of that work, we will consider 
young people who are not on the at-risk register, 
but who are vulnerable. How young people are 
identified as being in need and how they find their 
way onto the at-risk register is an important part of 
the process. 

Neil McKechnie: We follow audit trails. If the 
cases that we examine indicate the issues that 
Rosemary Byrne described, we will want to talk to 
housing officers, homelessness units and others 
who work in the area. We hope that we will be 
able to exchange information between 
inspectorates so that, for example, if Communities 
Scotland undertakes an inspection of housing in a 
particular area we will be able to use that 
intelligence as part of our scoping and audit 
trailing.

We will always talk to the major voluntary 
organisations in the area because, as Rosemary 
Byrne says, they often work with children who are 
on the cusp of formal referral to the reporter or the 
social work department. 

Ms Byrne: So the position of children whose 
families are on the homeless list is in the 
inspectorate’s thinking. You may not be involved in 
taking that on board, but another agency may well 
be. Is that what you are saying? I am trying to 
explore possible ways to pinpoint the dangers of 
putting children into inappropriate social housing, 
of their frequently changing schools and of the 
other things that I outlined. Who will take 
responsibility for addressing those dangers? Doing 
so is an important part of protecting children. 

Graham Donaldson: One of the key purposes 
of the new inspection process is to identify the 
vulnerable points in the system. That will address 
the points that you make. The inspections will try 
to consider the totality of the services that 
surround young people and their families and 
identify the points at which things tend to go 
wrong. Where do children fall between the cracks? 
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Where are they at their most vulnerable? The child 
protection inspections are designed to find out 
where that happens. Once we have identified 
where things go wrong, we will address how we 
can put things right. That is partly a responsibility 
of the service, but we will work with the relevant 
inspectorate, which might be Communities 
Scotland or the Social Work Inspection Agency, 
for example, if we think that there is an issue in a 
particular area that needs to be pursued in greater 
depth.

Ms Byrne: You could progress an issue by 
recommending that someone else take a look at it. 

Graham Donaldson: Yes. 

The Convener: Before Ken Macintosh comes 
back in, I want to find out how you identify when 
people might have fallen through the net. With the 
joint inspection, you take a sample of people who, 
to some extent, are already in the net, but how do 
you ensure that you do not miss people who have 
fallen through the net—people who the various 
agencies have failed to place on the child 
protection register? 

Neil McKechnie: When we talk to senior 
officials in the services concerned, we ask them 
that very question. Our quality indicators include a 
section that considers specifically the children you 
have just identified. By asking questions of 
professionals and, in particular, examining some 
of the voluntary agencies that work with those 
vulnerable children, we get answers that we 
evaluate and feed into the report. 

Graham Donaldson: The process of 
identification is one of the key focuses of the 
inspection. We want to examine the process 
through which the professionals on the ground 
have gone to identify which children to bring into 
the child protection system. That process is one of 
the key elements that we are looking at in the 
inspection. 

Mr Macintosh: During the committee’s inquiry 
into early years education, we visited the Jeely 
Piece Club in Castlemilk, which is an excellent 
example of a voluntary organisation that delivers 
services for children, that is subject to multiple 
assessments and inspections and has shared 
accountability. We are worried about the position 
of such organisations, which are accountable to, 
among others, the local authority, which is not 
included in your joint inspection team. How do you 
think that the new joint inspection regime will fit in 
with the lines of accountability that such service 
providers must follow? Will there be common 
standards that can be shared by all bodies so that 
the pressure on individual service providers is 
reduced? 

Graham Donaldson: We are following two main 
tracks. This morning’s discussion has 

concentrated on child protection but, as well as 
tackling that area, we are streamlining the process 
by which children’s services inspections more 
generally are carried out. That relates to the point 
that you made. The various inspectorates that are 
involved in the group that I chair have developed a 
common framework of questions for inspections. 
We have identified six key questions that 
inspections should answer and a set of indicators 
of quality to go with each question. All the 
inspectorates concerned have agreed either that 
they will use those questions directly or that the 
way in which they go about their inspection activity 
will allow them to form an holistic view of how 
children’s services inspections generally—rather 
than those relate only to child protection—are 
working. 

We are engaged in streamlining the inspection 
process to ensure that one body does not get 
multiple visits from the same inspection body for 
slightly different reasons. One of the purposes of 
the bill is to allow inspectorates to share the 
information that they have so that we can cut 
down the extent to which inspection impacts on 
individual bodies. That can be a particular issue 
for small voluntary organisations. Such 
streamlining is the second major work stream and 
the committee will no doubt want to pursue that 
with me in due course, as we make progress. A 
consultation document is out just now about the 
streamlining of the inspection process. We will 
conduct pilot work on that in 2007 and we 
envisage that we will start the integrated 
inspection programme of children’s services in 
2008.

Mr Macintosh: That is very helpful. As you said, 
the bill focuses on child protection, so the financial 
accountability of organisations, for example, is a 
slightly different subject that would normally be 
covered by an HMIE inspection. Does the current 
bill have any implications for that kind of 
accountability?

11:00
Graham Donaldson: The bill seeks to enable 

joint working and give us powers in that context, 
so it has no specific implications for the work of 
individual inspectorates and the kind of exercise 
that you are talking about. However, information 
that we glean from the child protection inspections 
could be made known to individual inspectorates 
so that, in the course of their work, there might be 
areas that we could ask them to pursue. The bill 
focuses on the joint working of inspectors by 
giving us powers to work together and to pursue 
records in that context. 

Mr Macintosh: I will give you an example. I am 
not so much talking about the powers given by the 
bill, as how they are put into practice. Once the 
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joint inspection regime has been put in place, 
would that mean that HMIE, for example, would 
reduce the frequency with which it visits an 
institution or an establishment in its individual 
capacity as inspector of education? 

Graham Donaldson: No. I do not think that that 
would necessarily be an outcome of the bill. In our 
joint inspections under the bill we will look at the 
quality of education as delivered in a particular 
school or local authority, focusing particularly on 
education as a service. However, during school 
inspections, we will ask ourselves and the school 
whether it could be doing more for child protection. 
Is the school playing its full part as the universal 
service through its work in helping to ensure that 
children are safe and protected? The school 
inspection process will have a stronger emphasis 
on that than has been the case in the past. 

Jan Warner: To add to that, we visit NHS 
boards annually to look at clinical governance, 
patient safety and risk management. Until now we 
have included child protection as a specific 
element of those visits. In future, we hope that we 
will be able to draw on the information collected 
through the joint inspections, rather than duplicate 
the exercise. 

Dr Murray: The ministers made a commitment 
to the inspection of child protection services 
specifically. However, the legislation would enable 
the inspection of more general children’s services 
as well. I believe that the first tranche of 
inspections would be of all child protection 
services in all the local authority areas as a matter 
of urgency. 

When we come to the more general inspection 
of children’s services, is there any likelihood that 
medical records would have to be shared without 
consent? 

Graham Donaldson: There is a difficulty in 
drawing the line between where child protection 
ends and more general children’s services start. 
Once the child protection services are in place, 
child protection will be one of the audit trails and 
one of the things that is looked at routinely as part 
of our overall children’s services inspections. In 
that sense, the power given in the bill would 
continue to be relevant for those inspections. 

However, in quite a lot of the work that we do in 
those inspections, consent is a much more 
attractive option for us to use as part of the 
inspection process, and some of the powerful 
inhibitions in relation to child protection are less 
strong in relation to children’s services. As I say, 
there is a spectrum and it is quite hard to define in 
advance where the line should be drawn. 

Dr Murray: If I understand the situation 
correctly, reference was made last week to 
inspections south of the border, but those are 

inspections of children’s services rather than child 
protection services, are they not? The content 
issue is therefore not so important. That might be 
one of the differences between the two 
approaches. 

Graham Donaldson: Yes. 

Fiona Hyslop: I have a question for NHS QIS 
about the general context of the bill. Obviously the 
bill focuses on child protection, but patient 
confidentiality and protecting people could extend 
into other areas. One area of concern might be the 
abuse of elderly people, for example. Are NHS 
boards concerned that the bill might open up an 
avenue that might extend to cover other patient 
groups, as far as access to their records is 
concerned? 

Child protection is a sensitive and immediate 
issue and there was clearly a strong 
recommendation for joint protection for children in 
“It’s everyone’s job to make sure I’m alright”. Is 
there a willingness to allow more sharing of 
information between different agencies at 
inspectorate level? Is there a fear that information 
might be required to be shared elsewhere or are 
people quite relaxed about this being the direction 
that we have to take in future? 

Jan Warner: We have already started work on 
joint inspections for people with learning 
disabilities, services for older people, and people 
with mental health problems. They have 
traditionally been described as vulnerable groups 
and, in the past, there has been good sharing of 
information across agencies working with those 
groups. 

There is a concern about how we share 
information and what the consequences are, but 
several people feel that by going down the route 
that we are taking in this bill, we have a good 
opportunity to learn how to implement that kind of 
behaviour, how to do it well, what works and what 
does not work. It makes good sense to extend that 
learning to other services, not least to reduce the 
burden of inspection. For example, in learning 
disabilities, a local authority area can face up to 12 
different inspections during the course of a year, 
all of which require different information and all of 
which come up with slightly different 
recommendations. That makes it very difficult to 
deliver services. 

There is definitely a real enthusiasm for working 
jointly and for collecting key information once and 
sharing it with all the agencies that need it. 
However, there is also a feeling that we must be 
careful about how we use information and that we 
should keep testing that we are using it for the 
intended purpose. I do not think that there is any 
fear, as you described it. The bill has been 
cautiously welcomed. 
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Graham Donaldson: Peter Peacock and Andy 
Kerr have been very clear that the bill is about 
children’s services and they are anxious to 
establish that it is only about children’s services. 

The Convener: Do members have any more 
questions? 

Mr Macintosh: I was going to ask if the panel is 
worried that they are going to be second-guessing 
the decisions of medical professionals. That is one 
of the main anxieties and I wanted the panel to 
expand on it, but I think that the panel members 
have already made it clear that they are not going 
to have to do that and that there will be a process. 

The Convener: Do you have any views on the 
decision to define children’s services as those 
which are linked to the community planning 
process in the bill? Could you expand on why that 
decision was made? 

Graham Donaldson: From our perspective—
Neil McKechnie might want to comment on this 
more generally—the community planning process 
encompasses all that we can envisage that we 
might want to look at in the context of children’s 
services. As I said to the committee last week, one 
of the key issues is that the inspection process 
cannot get ahead of the policy process; it cannot 
operate outwith the context within which services 
are being delivered and organised. I am therefore 
very clear that community planning provides a 
good context within which we can do the job that 
we have to do for child protection. 

Neil McKechnie: The Executive has recently 
issued guidance for planning for children’s 
services and community planning partnerships 
have produced jointly integrated children’s 
services plans. The inspection models that will be 
developed for after 2008 will reflect how children’s 
services are planned and delivered. 

The Convener: Thank you. That concludes the 
questions, so I thank Graham Donaldson, Neil 
McKechnie and Jan Warner for coming along this 
morning and giving the committee such helpful 
and full answers to our questions. 

11:08
Meeting suspended. 

11:11
On resuming— 

The Convener: I welcome the members of our 
second panel, Gill Ottley and Alistair Gaw, who 
are depute chief social work inspectors from the 
Social Work Inspection Agency. Thank you for 
your written evidence, which members have 
received. As we are working to a short timescale, 
you might want to add a few opening remarks. 

Gill Ottley (Social Work Inspection Agency): 
In respect of the written evidence that we 
submitted, it is clear that we are strongly 
supportive of parts 1 and 2 of the bill. We have 
been involved in developing the joint inspection 
programme of children’s services alongside HMIE 
from the beginning and we welcome the 
opportunity to be so involved. 

The bill will enable our current work plans, which 
were developed under existing policy, to progress 
on the basis of explicit powers that are set out in 
parts 1 and 2. We hope that the measures will 
allow us to focus on the outcomes of services for 
people, which underpin our inspection 
methodology. 

Part 2, which is specifically about SWIA’s 
powers, does not in any way develop, enhance or 
expand our existing powers. At the moment, we 
have powers under section 6 of the Social Work 
(Scotland) Act 1968, which are quite specific in 
respect of residential care services. We also have 
a general power of inquiry into the functions of 
local authorities. Part 2 replicates the specific 
powers for social work services generally and 
gives us a much firmer backing in respect of our 
current activities, undertaking performance 
improvement inspections across local authorities 
in Scotland. 

We conduct those performance improvement 
inspections in conjunction with other 
inspectorates. For example, people from the care 
commission are members of our performance 
inspection teams. We work closely with other 
inspectorates to ensure that there is minimal 
overlap or duplication of any of our activities. 

11:15
The Convener: It might be helpful if we ask our 

questions on part 1, on joint inspections, before 
we ask our questions on part 2, on specific issues 
relating to the social work inspectors. 

Mr Macintosh: Does part 1 give inspectors 
substantial new powers for joint inspections? 

Gill Ottley: Only when our inspectors are part of 
a joint inspection programme with HMIE. 

Mr Macintosh: Those powers include access to 
medical records. What else would you have 
access to? 

Gill Ottley: There would be access only to 
medical records, which could then be shared 
within the team in that context. 

Fiona Hyslop: What will joint inspections mean 
for your regular inspections? I understand the 
desire to avoid duplication, but if joint inspections 
are regarded as the key inspection in child 
protection, could that dilute the work of the Social 
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Work Inspection Agency when it considers social 
work departments’ overall policies? Can you 
assure us that the rigour of SWIA’s inspections will 
not be diminished by overreliance on joint 
inspections?

Gill Ottley: It is early days; we do not yet know 
how the two programmes of inspection will work. 
However, I very much hope that they will be 
complementary and will ensure rigour. Children’s 
services inspections will start by focusing on child 
protection and that is where the focus will remain, 
certainly in the short term. The social work 
services pilot inspections—we are midway through 
our third pilot—will consider children’s services 
and child protection issues as part of a general 
overview and inspection of social work services. 

We will have to consider the outcomes from 
each of the inspections—that of HMIE and that of 
SWIA. If HMIE identifies issues that have to be 
further explored, it may be for SWIA to do that 
work in any subsequent inspection. Similarly, if 
SWIA identifies strengths, weakness or gaps in 
children’s services or in child protection issues, it 
may for HMIE to do further work. SWIA and HMIE 
will have many opportunities to develop 
complementarity and rigorous and robust follow-
throughs. 

Fiona Hyslop: We are trying to develop 
legislation that will stand the test of time. However, 
the committee has expressed concerns at the 
length of time that joint inspections will take—the 
work will not be completed until 2008. You spoke 
of a complementary process—will your pilots 
cover some of the geographical areas that are at 
the end of the joint inspection list? I hate to think 
that a local authority might not be touched until 
2008—either by your agency looking at general 
children’s issues, or by joint inspections. Can you 
reassure the public that there will be co-ordination 
of inspection activity? 

Alistair Gaw (Social Work Inspection 
Agency): The short answer is yes. Child 
protection issues and the quality of children’s 
social work services are part of the scope of 
general performance inspections of social work 
services. We will learn lessons from the pilots and 
we expect that the reports will be published in 
January, so the information will be in the public 
domain early next year. 

Fiona Hyslop: Therefore, we will not have local 
authorities saying, “We are not going to be 
inspected until 2008, so we are not going to learn 
any lessons.” You expect the improvements that 
will be learned from the inspections to be shared 
as of now. You feel that geographic cover should 
be achieved sooner rather than later if there is co-
operation between the joint inspections and your 
organisation. 

Alistair Gaw: Yes. We have just determined the 
10 local authorities that we will inspect next 
calendar year. By the end of December next year, 
we will have completed performance inspections 
of 13 local authorities across Scotland, including 
an evaluation of the quality of their child protection 
social work services. 

Fiona Hyslop: Perhaps the committee could 
liaise with the joint inspectorate to work out its 
timetable. It might be interesting to put in our 
report how many local authorities will have had 
some form of child protection inspection by the 
end of next year. That would be helpful. 

The Convener: Graham Donaldson is listening 
from the public gallery; perhaps he will provide an 
answer. 

Lord James Douglas-Hamilton: What is the 
extent of the Social Work Inspection Agency’s 
involvement with inspections of service providers 
in the independent and voluntary sectors? How 
might that change under the bill? 

Gill Ottley: I am not sure that that will 
necessarily be affected by part 1. It is certainly 
something on which I could comment in respect of 
part 2. As part of our responsibilities in inspecting 
social work services, we will also be looking at 
where those services are commissioned or 
purchased by a local authority. Therefore, we will 
be looking at voluntary and private sector 
providers who provide services to a local authority.  

Lord James Douglas-Hamilton: Do you feel 
that you have enough inspectors in Scotland to do 
the job extremely well? 

Alistair Gaw: The short answer is no. We have 
15 inspectors, but we hope to recruit another five 
in the next couple of months. The Social Work 
Inspection Agency’s total budget is £3 million and 
we have just over 35 staff in total, including 15 
social work inspectors. We need a degree of 
growth, which has been agreed and set out in the 
financial memorandum. However, we depend very 
much on effective partnership, not only with other 
regulators but with the sector. We also depend on 
our use of sessional and associate inspectors to 
allow us to get through the volume of work that we 
have.

The Convener: Are there any resource 
implications in the bill that have not already been 
taken into account in your forward planning? 

Gill Ottley: No. 

The Convener: There are no more questions on 
part 1, so we can move on to part 2. 

Dr Murray: In your written submission, you say 
that the bill 
“does not put additional duties on the agency nor does it 
introduce additional inspection activity.” 
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I was a little surprised by that, given that part 2 
extends your powers on the inspection of social 
work services generally. Reference has just been 
made to the financial memorandum and to the £4 
million that seems to have been allocated to 
enable the recruitment of more inspectors. 

Are you saying that, at present, you do not have 
sufficient inspectors to do what you do? 

Gill Ottley: Part 2 does not extend our powers: 
it underpins our current activity. The new 
programme of performance inspection that 
ministers have tasked the new agency with 
undertaking replicates the powers in the Social 
Work (Scotland) Act 1968 to ensure that our 
current activity is adequately underpinned. 

Dr Murray: You mentioned some of the wider 
inspections that you do: thematic services, reviews 
of services for older people and for people with 
learning disabilities and so on. The care 
commission clearly has an important role in the 
inspection of child care. How does your work 
relate to the inspection functions of the care 
commission? 

Gill Ottley: The care commission is a very 
different body to SWIA. As a regulator of care 
services, the care commission regulates and 
registers such services. The care commission 
inspects individual care services, such as care 
homes and other care settings, whereas we focus 
on inspectorate activity. Our inspections are of the 
social work services that a local authority provides. 
We would not ordinarily expect to focus an 
inspection on an individual care establishment or 
care home and to produce a report as the care 
commission does. The reports that we produce 
take account of the much broader provision of a 
local authority’s social work services. 

We also undertake joint and/or thematic 
inspections: the Borders inspection was one such 
example. In the recent follow-up to that inspection, 
we worked closely with a number of relevant 
bodies such as the Mental Welfare Commission 
and the care commission. Our team included 
inspectors from the other relevant agencies. We 
worked closely together, for example by drawing 
on information that the care commission had 
gathered about the operation of care services in 
that region. 

Dr Murray: Your inspections, therefore, are 
more like HMIE’s inspections of the local authority, 
rather than its inspections of individual schools; 
the latter are more like the inspections that are 
done by the care commission, for example. 

Gill Ottley: Yes. 

Dr Murray: I assume that you do not have much 
in the way of interplay with the private and 
voluntary sectors because the care commission 

covers that work in its inspections. 

Gill Ottley: Yes. Services in those sectors are 
inspected individually by the care commission. 

Fiona Hyslop: Eighteen months ago, in the 
context of the child protection review, I asked the 
Minister for Education and Young People whether 
he would introduce legislation to help deal with the 
problems that can arise as a result of general 
inspections. The minister said that he would 
introduce legislation if the Executive felt that it was 
required. 

I am interested in the circumstances that led to 
the introduction of the bill. We understand the 
urgency of the child protection measures in part 1, 
but why has part 2 been included? It is not bizarre 
that SWIA cannot do general reviews? Is that 
because the agency has simply evolved 
organically or because of the urgency of the 
situation? 

If the committee decided to proceed without part 
2, would that cause you any particular difficulty? If 
it were not for the urgent need to introduce the 
measures in part 1, when and in what 
circumstances would you have expected the 
provisions in part 2 to come forward? 

Gill Ottley: The Social Work Inspection Agency 
became an independent agency in April this year. 
Ministers tasked us with a new programme of 
performance improvement inspections for social 
work services and we have embarked on that 
programme. 

As I said, the Social Work Services Inspectorate 
had very broad powers under section 6 of the 
1968 act in respect of its inquiries into the 
functions of local authorities. It also had some 
specific but wide-ranging powers in respect of 
certain social work services. The bill replicates that 
specific but wide-ranging provision to social work 
services generally. The bill is very much required 
in order to underpin our current activity. 

Alistair Gaw: From our perspective, the need is 
relatively urgent—indeed, it has been recognised 
for some years. The Executive, in its response to 
consultation on the Regulation of Care (Scotland) 
Act 2001, conceded that the powers for social 
work inspection needed to be clarified; it also 
agreed that express powers were required. The 
bill is the first opportunity for those powers to be 
provided. 

It is clear that we need a statutory basis for 
inspections, not only for our performance and 
thematic inspections but for the investigations that 
we undertake. We cannot continue to rely on 
consent for some of that very challenging work. 
That is why it is a key issue for us. 
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11:30
Fiona Hyslop: So, you can carry out your 

activities now with consent, but you envisage that, 
if we did not have the bill, there might be a 
circumstance in the future in which you would 
have difficulties in performing your inspections. 
Can you describe a scenario that could arise if you 
did not have this legal underpinning? 

Gill Ottley: If ministers wanted us to undertake 
a major child care inspection or to investigate 
some other situation but there was no consent 
from the parties involved, it could be impossible for 
us to do that work. 

Fiona Hyslop: If there was a systematic 
problem that you wanted to investigate from top to 
bottom, but you did not have the co-operation of 
the local authority in question, you could not do 
that work. However, under the bill, you could. 

Gill Ottley: Yes. For instance, we did the recent 
Western Isles investigation because we were 
asked by the Western Isles child protection 
committee to do so. We did that with the full 
consent of all the agencies involved; we would not 
have been able to undertake that investigation 
without such consent and permissions. 

Fiona Hyslop: That is very helpful. Thank you. 

The Convener: That clarifies the powers that 
the bill gives. Do members have any other 
questions on part 2? 

Mr Macintosh: I have a similar question. Are 
you not referring just to the powers in part 1? 
Surely the powers in part 2 already exist in various 
different statutes and are not changed by the bill. 
The only difference is the powers in part 1. In a 
case such as that which you just described, surely 
only the powers in part 1 would apply. 

Gill Ottley: Part 1 gives our inspectors some 
additional powers when they are part of the joint 
inspection team to enable them to access medical 
records. However, no additional powers are 
conferred on our inspectors by part 2. For 
example, we could not routinely access medical 
records. The provision in part 2 in respect of our 
access to medical records replicates the provision 
that is contained in the 1968 act. 

Mr Macintosh: The bill mimics the powers that 
have been granted to you by existing legislation, 
but it does not add any new powers. If the bill was 
not passed, you would still be able to do the things 
that you do now. 

Alistair Gaw: No. The bill widens the scope—
the footprint, if you like—and the extent of the 
powers.

Mr Macintosh: Because of the definition of 
social work services. 

Alistair Gaw: Yes. 

Mr Macintosh: Okay. The way in which the bill 
has been drafted was raised as an issue in the 
Subordinate Legislation Committee. A lot of the 
detail is left to subordinate legislation. Is there a 
specific reason for that, given the fact that existing 
statute could pretty well be copied word for word 
into the bill? Is that a question for the ministers? 

Alistair Gaw: It probably is. 

Mr Macintosh: You have a clear and important 
relationship with the care commission. How do you 
relate to the care commission? In particular, how 
do you involve the care commission in trying to 
prevent multiple inspections and multiple levels of 
accountability? How do you liaise with the care 
commission to co-ordinate your activities? Is there 
a protocol or device for that, and is there any kind 
of legislative impact when there is a difficulty or 
disagreement between the two bodies? 

Alistair Gaw: We have worked with the care 
commission for some months on the development 
of a memorandum of understanding. That covers 
areas in which joint working can be 
complementary and information sharing is useful. 
The goal is to add value to the work that both 
organisations do and to minimise any impact of 
bureaucracy on people who receive an inspection. 

The memorandum of understanding covers such 
areas as complaints and the sharing of statistical 
data, and we get access to the register of 
services, which helps us to consider the profile of 
the services that are available in a local authority 
area. It can also cover equally important but more 
externally focused matters such as media 
handling. We are considering carrying out a 
number of appropriate joint investigations and 
certain joint thematic inspections of areas such as 
older people’s services. 

As Gill Ottley said, we think that both bodies 
have very different responsibilities. As a result, we 
can work effectively together to ensure that, for 
example, we can use information that is supplied 
by the care commission for our performance 
inspection of social work services to help us to 
evaluate any strengths and weaknesses. We can 
also work with the commission in the same way on 
thematic inspections. 

The memorandum of understanding has been in 
development for some months. The former chief 
inspector and I met the care commission board in 
March, just before the agency was established, 
and we are now finalising that document and 
getting it signed off. 

Gill Ottley: Having a disagreement would 
certainly be a test of our good working relationship 
with the care commission. However, to date, we 
have not tested the relationship to that extent. 
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Mr Macintosh: Do you think that such joint 
working has any legislative implications? Part 1 
will allow you to work with the care commission on 
children’s services. Is there any need for the same 
powers or a similar legislative agreement to work 
with the care commission across your broad range 
of duties? 

Gill Ottley: Given our current working 
relationships, I do not see the need for such 
additional legislation. The matter can be 
addressed through good management and good 
practice and the evidence to date, certainly from 
inspectors on the front line—and, I hope, from 
care providers—shows that they are seeing us 
work with each other. I hope that that will prove 
sufficient. 

Mr Macintosh: I am thinking specifically of 
sharing information and carrying out joint 
inspections. If, for example, you received consent 
from a certain body for certain information and you 
then wanted to work with the care commission, 
would you, under the current powers, be able to 
share the information with it? 

Gill Ottley: We have certainly done so to date. 
Our inspections comprise inspection-specific 
teams, and the care commission has very similar 
powers to access and share information. For 
example, its power to access medical records is 
similar to our own. We have worked closely with 
the commission on joint inspections and have 
shared information without any difficulty. 

The Convener: I want to pin down the purpose 
of part 2, because members still seem to be 
confused about it. As I understand it, the agency 
has the power to conduct inspections of certain 
specific social work services such as residential 
services for children. However, although it can 
also lawfully carry out inspections in other areas, it 
does not have the power to require local 
authorities or other agencies to participate and can 
carry out inspections only with their consent. Is 
that correct? 

Gill Ottley: Yes. 

The Convener: Is it also correct to say that, 
under the bill’s provisions, you will be given the 
same power over that second category—the 
inspections that, at the moment, you can legally 
carry out but in a sense do not have the right to—
that you have over inspections of other social work 
services? In other words, with regard to all social 
work services, you will have the power to require 
bodies to participate in inspections. 

Gill Ottley: Yes. 

The Convener: Is that a fair summary of the 
purpose of part 2? 

Gill Ottley: Yes. 

Fiona Hyslop: Adam Ingram made a point 
about offences. If any regulation or other 
secondary legislation that was issued under the 
bill were to create certain offences, that would be 
a serious move. Do you have any views on that? 

Alistair Gaw: No.

The Convener: Perhaps we can take up that 
matter with the minister next week. I thank Gill 
Ottley and Alistair Gaw for clarifying the bill’s 
provisions in so far as they relate to the Social 
Work Inspection Agency. 

Under agenda item 2, committee members now 
have the opportunity to discuss the evidence that 
they have heard today. Do members have any 
points that they want to raise with the minister next 
week? Fiona Hyslop is looking pensive. 

Mr Macintosh: I will not be here next week. 

The Convener: Your apology is noted. 

Fiona Hyslop: On the issue of creating offences 
in secondary legislation, it would be helpful—I 
appreciate that this is short notice—if we could 
find out whether comparable provisions exist in 
other legislation. Is it normal and acceptable to 
create offences by way of regulations? Perhaps 
the issue is mentioned in the Subordinate 
Legislation Committee’s report. I would like to 
know whether that has happened in other 
legislation, including legislation on social work, 
and how such offences compare with the offences 
that are expected to be created in secondary 
legislation under the bill. 

The Convener: It would be particularly useful to 
know whether the bill replicates existing regulatory 
powers on offences in relation to the social work 
inspectorate or other inspectorates. 

Dr Murray: As next week’s meeting will be a 
long session involving many witnesses, it would be 
helpful if we could concentrate on the specific 
advice that we have been given. Given that we will 
have so many witnesses, including a large panel 
of medical experts, at next week’s meeting, we 
could quite easily get bogged down unless we 
home in on the specific information that we have 
received over the past couple of meetings. 

The Convener: I am particularly keen to ensure 
that we raise with the minister any issues on which 
the committee has concerns as a result of the 
evidence that we have heard today. 

Fiona Hyslop: I have concerns about Elaine 
Murray’s point about access to adults’ records in 
cases in which there is a concern about children. I 
would like to know what will happen in practice. 

Dr Murray: We can ask the medical experts for 
their opinion. However, I think that the answer that 
we got was that, basically, the records could not 
be accessed without the adult’s consent. 
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Fiona Hyslop: We will want to hear the medical 
experts’ view on that. 

Lord James Douglas-Hamilton: I want to make 
two points. First, we should ask the minister 
whether there are sufficient inspectors. That issue 
should be kept under review, as I suspect that 
there may be a case for having even more 
inspectors. 

Secondly, after the bill has been enacted, it 
should be reviewed in the light of experience, in 
case things do not turn out exactly as anticipated. I 
hope that that will not happen. 

The Convener: I do not mean to close off any 
angles that members wish to raise, but if members 
have any specific issues for which the minister 
might need background information, they should 
let the clerks and myself know about them as soon 
as possible so that we can feed those into the 
system. We are dealing with a very short 
timescale for the bill. 

Fiona Hyslop: I want to ask about an issue of 
process that I am not sure has been discussed. 
Given that we have agreed to fast-track the bill, it 
would not be unreasonable to ask the Scottish 
Parliamentary Corporate Body—or whoever is 
responsible—whether the Official Report of 
today’s meeting, which ordinarily would not be 
produced for some time, could be provided much 
more quickly than normal so that we can reflect on 
what has been said today. That is a reasonable 
request. 

The Convener: The clerks have asked that 
priority be given to the publication of the Official 
Report of meetings in which we consider the bill. 
We hope that that request has already been set in 
train.

Fiona Hyslop: When are we likely to receive the 
Official Report of today’s meeting? 

The Convener: We will certainly have it before 
next week’s meeting. 

Fiona Hyslop: We asked the witnesses some 
questions on which they said that it would be 
inappropriate for them to comment, so we need to 
be able to raise those questions with the minister. 

The Convener: We will certainly have the 
Official Report in time for next week’s meeting. 
Obviously, the fact that we want the Official Report
as soon as possible will be on the record, so the 
official report will be aware of that. 

I re-emphasise the fact that next week’s meeting 
will start earlier than usual. I hope that members 
who are able to attend can be here by quarter past 
9 so that we can have a 15-minute chat about 
what questions we want to ask before the meeting 
starts formally at 9.30. The meeting is likely to go 
on until half past 1, as we will need time both to 

question the minister and to chat about the issues 
that we want to mention in our draft report. We will 
consider the draft report the following week. 

I have asked the clerks to circulate as much of 
the written evidence as possible on Friday so that 
members can read it over the weekend. Again, if 
issues arise from the written evidence that we 
need to raise with either the minister or the other 
panels of witnesses, members should let the 
clerks know on Monday or Tuesday. We need as 
much information as possible in advance of the 
meeting.

I thank members for their attendance. We will 
see you next week. 

Meeting closed at 11:45. 
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EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

21st Meeting, 2005 (Session 2) 

Wednesday 23 November 2005 

Present:
Ms Wendy Alexander Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Adam Ingram Mr Kenneth Macintosh 
Mr Frank McAveety Dr Elaine Murray 
Iain Smith (Convener) 

The meeting opened at 9.30 am. 

Joint Inspection of Children's Services and Inspection of Social Work 
Services (Scotland) Bill: The Committee took evidence at Stage 1 from— 

Panel 1

Morgan Jamieson, National Clinical Lead for Children and Young People’s 
Health in Scotland 

Dr David Love, British Medical Association (Scotland) 

Ms Jane O’Brien, Head of Standards and Ethics, General Medical Council 

Dr Jenny Bennison, Deputy Chair (Policy), Royal College of General 
Practitioners (Scotland) 

Dr Helen Hammond, Royal College of Paediatrics and Child Health 

Panel 2

Jacquie Roberts, Chief Executive, Scottish Commission for the Regulation 
of Care 

Ronnie Hill, Director of Children’s Service Regulation, Scottish Commission 
for the Regulation of Care 

Panel 3

Peter Peacock MSP, Minister for Education and Young People 

Robert Brown MSP, Deputy Minister for Education and Young People 

Maureen Verrall, Head of Children and Families Division, Education 
Department, Scottish Executive 
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Jackie Brock, Head of the Inspection and Quality Improvement Branch, 
Children and Families Division, Education Department, Scottish Executive 

Andrew MacLeod, Head of Division, Health Planning and Quality Division, 
Scottish Executive 

1. Joint Inspection of Children's Services and Inspection of Social Work 
Services (Scotland) Bill: The Committee considered issues arising from the 
evidence and agreed to consider its draft report in private at its next meeting. 

The meeting closed at 12.52 pm. 
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Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill: 
Stage 1 

09:35
The Convener: This is the second and final day 

of oral evidence taking as part of our stage 1 
consideration of the Joint Inspection of Children's 
Services and Inspection of Social Work Services 
(Scotland) Bill. We have three panels of witnesses 
this morning. The second panel will be 
representatives from the Scottish Commission for 
the Regulation of Care and we will hear from the 
minister later this morning.  

The first panel of witnesses are various 
representatives of the medical profession. I am 
pleased to welcome Morgan Jamieson, national 
clinical lead for children and young people’s health 
in Scotland at the Scottish Executive; Dr David 
Love of the British Medical Association Scotland; 
Ms Jane O’Brien, head of standards and ethics at 
the General Medical Council; Dr Jenny Bennison, 
deputy chair of policy at the Royal College of 
General Practitioners Scotland; and Dr Helen 
Hammond from the Royal College of Paediatrics 
and Child Health. I welcome you all this morning 
and thank those organisations that have submitted 
written evidence. I am happy for you to make brief 
opening remarks in support of your written 
evidence. 

Dr Helen Hammond (Royal College of 
Paediatrics and Child Health): We are happy to 
give evidence to the committee. We will stand by 
the submission that we made.  

Morgan Jamieson (Scottish Executive Health  
Department): I did not make a written submission 
and I did not come prepared to make any 
statement at this point. I am happy to interact with 
the committee, if that is satisfactory. 

Dr David Love (British Medical Association 
Scotland): Thank you for inviting us to give 
evidence. I start by placing on record our concern 
about a statement in paragraph 11 on page 4 of 
the bill’s policy memorandum. It states that 
organisations including the British Medical 
Association expressed no problems 
“in relation to the principles of joint inspection for services 
for children.” 

That is quite incorrect. The BMA expressed 
considerable concerns both in previous written 
submissions to the Executive and in our 
submission to the committee. Our main concern is 
about the possible threat to the doctor-patient 
relationship that is posed by the bill. That 
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relationship is founded on confidentiality and we 
have grave concerns about that.  

We are concerned that the wide-ranging powers 
that are proposed in the bill cover not only child 
protection issues but other services to children. 
The considerations in those two contexts could be 
quite different. We need to bear in mind that the 
bill covers a wide age range; it covers not only 
small children but 17-year-olds, who are young 
adults and who could be legally married with small 
children. The legislation would apply to them too 
and we need to bear that in mind as we consider 
the implications of the bill. 

Ms Jane O’Brien (General Medical Council):
Thank you for inviting the GMC to give evidence. 
We have made our main points in our written 
submission. It might be helpful to explain that the 
GMC exists to protect patients and serve the 
public interest, which we do through licensing and 
regulating doctors. As members know, we give 
advice to doctors on good practice, which includes 
advice about confidentiality. We accept that new 
powers might be necessary to allow access to 
records in some circumstances, but we think that 
such powers should be used cautiously with 
minimum intrusion on privacy. The bill could be 
substantially improved to better reflect those ideas 
and to protect individuals’ rights. 

Dr Jenny Bennison (Royal College of General 
Practitioners Scotland): We stand by our written 
submission as well as supporting the BMA’s 
submission. 

I will be brief. We would like to have had more 
time for proper formal consultation, so that we 
could have sought our members’ views, because 
agreement has to be reached with the health 
professionals who are involved if the inspection 
process is going to work. We also think that the 
powers that are proposed in the bill should be 
openly declared to Scotland’s public, including 
Scotland’s children and young people, who should 
have been allowed to give an opinion on the bill. 

The Convener: I thank you all for your opening 
remarks. Members may now ask questions. If 
members want to ask a specific organisation a 
question, they should say so; otherwise any 
member of the panel may answer it. Fiona Hyslop 
looks keen to ask questions. 

Fiona Hyslop (Lothians) (SNP): I have a 
general question. Are the witnesses comfortable 
with the bill being fast tracked? The bill has been 
introduced to the Parliament with a condensed 
timeframe so that pilot joint inspections can 
continue. Are you satisfied with such a way of 
proceeding? Would you prefer there to be a delay 
so that the many concerns that you and others 
have raised can be reflected on? I would like to 
hear your views on that basic issue. 

Dr Love: We fully support the view of the Royal 
College of General Practitioners. There has been 
a very short timescale in which to consult 
members, hold discussions and get feedback. It 
would be extremely valuable to hear how general 
practitioners in particular would react to the bill 
being passed, but we have not had the opportunity 
to find out what their reactions would be. I firmly 
believe that there should be a much longer 
consultation period. The Royal College of General 
Practitioners representative said that we need to 
seek the views of the public, patients and young 
people, but the timescale has not allowed that to 
happen. 

Fiona Hyslop: Does that mean that the process 
should be delayed? It is perfectly possible for the 
Parliament to delay it. We must weigh up the 
Executive’s desire to move forward, the fact that 
inspections are being put on hold as we try to get 
the legislation in place and the need for 
consultation. I address my remarks to the BMA in 
particular. Most general practitioners will have no 
idea about the proposals. Therefore, if the bill 
becomes law—which it could easily do by the end 
of the year—could its provisions end up being 
counterproductive precisely because of the rush 
that there has been? The Executive and the 
Parliament will have to judge whether the rush to 
pass legislation is worth the risk. 

Dr Love: I am in no doubt that passing the bill 
quickly and as it stands will be counterproductive. 
There should be a delay for further consultation 
and feedback. 

Dr Bennison: I agree with what has been said. 
The danger is that the health professionals who 
are involved will feel defensive about the 
proposals if the bill is rushed through and that it 
will be more difficult to communicate effectively 
with them. The pilots showed that individual 
interviews with the professionals who were 
involved were the most useful way of finding out 
what had happened. Interviews will be less helpful 
if a doctor feels very defensive about somebody 
marching into their premises and taking records off 
their shelves without the permission of the patient. 

Ms O’Brien: We would support the views that 
have been expressed. We are also concerned that 
the bill is not clear in a number of areas. It will be 
difficult to explain properly to the public—including 
children, but also their parents and carers, whose 
records may also be accessed in the scheme—
exactly what the purpose of the legislation is, 
which it is essential to do. Child protection 
services and children’s services more generally 
are constantly confused and it is difficult to 
understand the documents that have been 
produced—even when one tries hard to do so. I 
think that child protection was considered and then 
wider services were covered, but that has not 
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been properly reflected in the bill. The bill will 
create rather than prevent more confusion. It is, of 
course, difficult for us to judge what the knock-on 
effects of a delay might be—that is clearly for 
members to do. 

09:45
Dr Hammond: I suppose that I am a bit torn. I 

understand the concerns of my colleagues 
representing other professional bodies, but I doubt 
whether we would get a different view by delaying 
the process. There is merit in having wider 
consultation with young people and parents, which 
need not take a long time. I understand that some 
of that is already under way. Again, consultation 
should be more about helping people to 
understand the process than about changing the 
process. It should be about ensuring that they truly 
understand what we are trying to do before the bill 
is passed and inspections take place. 

However, I think that there is a need for urgency. 
I suppose that paediatricians recognise that more 
than our colleagues do because we have been 
involved in many of the very difficult cases that 
have led us into the audit and review and the child 
protection reform programme. We have also been 
involved in the momentum building up to the 
inspection process in the implementation of the 
framework for standards and the pilot inspections. 
Therefore, paediatricians would like to get on with 
the process, although we do not want undue 
haste, which would derail it. There is a difficult 
balance to be struck. 

Morgan Jamieson: I align myself with what Dr 
Hammond just said. It is important to emphasise 
that, unlike the other panel members, I do not 
speak on behalf of any particular body or group. I 
am here in my own right and by the committee’s 
invitation, although I speak as someone who was 
medical director at Yorkhill for a number of years, 
where I dealt with the handling of case records 
and confidentiality issues. 

There is a tension in the bill process and a 
natural and proper desire to progress it. We are 
very aware of the child protection issues that have 
arisen, even within our own land, and there is a 
desire to have services that are robust and that 
work in an effective, interagency manner. We 
need to progress that. My emphasis would be on 
taking through the bill. I am not exposed enough to 
the workings of the Parliament to know how undue 
the haste has been over the bill. 

Fiona Hyslop: Very.

Morgan Jamieson: I cannot comment on that, 
but I take note of what has been said. I certainly 
share the desire to get the bill properly in place, 
but alienating a large sector of the professions 
while doing so would clearly create problems. 

There is a need to ensure that people are on 
board, although I am not sure that I necessarily 
share the concerns that my colleagues have about 
some matters. 

Fiona Hyslop: Just on the broad parameters, 
there are obviously three elements to the bill: the 
child protection inspections; access to information 
for children’s services inspections generally; and 
the power for the general social work inspections. 
Do you think that the medical professionals would 
be more comfortable with the bill’s provision on 
access to medical records if it referred only to child 
protection and was pushed through to allow joint 
inspections for child protection purposes? Is the 
concern caused by the widening of scope to 
include general children’s services inspections? 
Would it have been better if the bill had been 
presented in the first instance as being about only 
child protection inspections? 

Dr Love: That is undoubtedly true. Much of the 
anxiety has arisen because of the lack of clarity 
about children’s services and about how wide the 
inspections would be. There is confusion about the 
child protection bit of the bill and the children’s 
services bit. Many of the justifications for 
overriding the need for patient consent have been 
made on the back of child protection issues. 
However, such arguments simply do not apply to 
the audit of children’s services in general, where 
there might be no child protection issues. That 
situation has caused us a considerable problem in 
reacting to the bill. It would certainly ease the 
process if the bill was simpler, which is not to say 
that we still might not have reservations. 

Dr Bennison: I agree with that. 

The Convener: I will follow up on what Fiona 
Hyslop has been asking. The Executive says that 
the reason for the urgency of the bill is that the 
pilot joint inspections identified a problem in 
gaining access to health records, which made 
matters more difficult. The bill proposes one way 
of resolving that issue, but that obviously causes 
concern to some of the medical professions. If the 
medical professions have any alternative means of 
resolving the problem that would allow the joint 
inspections for child protection to go on, that might 
address some of the issues that have been raised. 

Dr Love: I suspect that when the inspections 
took place, the interpretation of the Data 
Protection Act 1998 lacked clarity. General 
practitioners and doctors who work in hospitals are 
in different positions. Under the act, general 
practitioners are data controllers. Achieving clarity 
about our duties in respect of consent has taken a 
long time. 

In the past year or so, after taking expert legal 
advice about the interpretation of the act, we have 
agreed with the Scottish Executive Health 
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Department a code of confidentiality on access to 
health records, which deals with when consent 
can be sought, when implied consent can be used 
and when access without consent can take place. 
That was agreed after an extremely long and 
painstaking process. Having agreed that code of 
confidentiality, I would have thought that it could 
be the basis on which records were accessed. 

GPs now have much greater clarity about their 
duty to share information when child protection is 
concerned. Perhaps a year or two ago, that was 
unclear. It is now much clearer and GPs are 
clearer about their obligation to share information 
when child protection concerns arise. 

Dr Hammond: I echo that. In the past two or 
three years, a huge shift has taken place—GP 
colleagues, mental health colleagues and 
paediatricians now feel much more comfortable 
about their responsibilities. We have been helped 
enormously by the chief medical officer’s letter and 
note of last year and by a document from the 
Royal College of Paediatrics and Child Health on 
doctors’ responsibilities in child protection, which 
involved GMC colleagues, the Royal College of 
General Practitioners and the defence bodies. 

On a positive note, there has been a big shift in 
the profession’s willingness to share, and 
understanding of the need to share, information in 
child protection practice. I certainly think that we 
would not want to do anything that got in the way 
of continuing that progress. The professions need 
to understand the information sharing that is 
involved in joint inspection and the difference 
between sharing information for joint inspection 
and sharing information in practice. That is one 
issue that we must deal with in the coming 
months.

Morgan Jamieson: Working at an 
organisational level, I can understand why general 
practitioners working as individual data controllers 
do not face some of the issues with the same 
regularity as does a medical director for a whole 
organisation, who faces them almost day to day. 
That perhaps explains why I may have found it 
easier to come to terms with the confidentiality 
issues, because I understand that information can 
legitimately be shared for reasons beyond simple 
health care under implied consent or even without 
consent, in some circumstances. I imagine that 
most of the work was done under implied consent, 
because there was some public understanding 
that child protection was one of the legitimate 
reasons for sharing information. 

Fiona Hyslop: I will explore a couple of issues. 
The bill refers to registered medical practitioners 
and we have a variety of representation. Do you 
understand that term to cover nursing staff and 
health visitors? We have received written evidence 
that expressed concern about who the medical 
practitioners who will share information are. 

What is the status of the General Medical 
Council’s agreement entitled “Confidentiality: 
Protecting and Providing Information”? If that is 
embedded or accepted and operating well, why 
did problems arise with pilot inspections? Were 
they caused by the data protection issues that we 
have heard about? If that code is working well and 
you think that it could be the bedrock for sharing 
information, why do we need the bill and why did 
the inspections encounter problems? 

Ms O’Brien: It would help if I responded to the 
second issue first. The GMC’s publication is 
guidance—it is not binding or statutory. There is 
an awful lot of guidance out there. There is 
guidance from us, from the UK Department of 
Health and from the Scottish Executive Health 
Department. All the guidance tries to advise 
doctors on how they can best serve patients’ 
interests while keeping within the law. Two main 
issues arise in relation to the law: the Data 
Protection Act 1998 and the common law or article 
8 of the European convention on human rights. 
Those measures interlink, as the first data 
protection principle is that processing must be fair 
and lawful, but that is just a start, so we must 
consider common law or human rights law 
requirements at the same time, although some 
people consider them separately. 

Our guidance lays out the circumstances in 
which doctors may disclose information, which are 
if there is a statutory duty to do so, if consent has 
been given or if there is an overriding public 
interest. We usually say that the public interest 
test is one of proportionality, so we do not, as the 
Scottish Parliament information centre briefing 
suggests, allow disclosures without consent only 
in relation to serious crime. That is not true; the 
test is a great deal more subtle than that. We ask 
doctors to take into account the invasion of privacy 
and any harm that might be caused to the 
individual, for example, whether the police will 
come knocking on their door in the morning, 
whether they will lose their job, and other 
situations that might arise from the disclosure of 
medical information. Doctors must also take into 
account the public interest in having a confidential 
medical service that people trust, so that they can 
share information freely with their doctor on the 
understanding that it will not go any further. That 
trust may be eroded by individual breaches of 
confidentiality. Doctors are asked to weigh those 
issues against the benefits of the disclosure. In 
some cases, the issue might come down to 
whether the disclosure is necessary to protect 
someone from death or serious harm; in other 
cases, where the likely implications for the 
individual are minimal, the threshold might be 
much higher. That is what our guidance tries to 
explain.
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Fiona Hyslop: So the guidance certainly does 
not cover disclosure for inspection for 
improvement or quality assurance. I assume that 
the national health service code is similar. 

Ms O’Brien: It is good practice to seek consent 
for disclosures of that kind, as people do not 
routinely expect them. If somebody goes to their 
doctor and the secretary needs to type a referral 
letter, that falls under the patient’s expectation of 
how their data can be used or shared. However, if 
a disclosure is not directly necessary for the 
patient’s individual care, or if the patient cannot be 
expected to foresee the disclosure and there is no 
statutory power to disclose the information, we 
expect consent to be sought. If consent cannot be 
sought or is withheld, we expect the doctor to 
make the public interest test. Disclosure may well 
be justified in those circumstances. 

We support the need for legislation, but it must 
be used sparingly, because doctors have to make 
a difficult judgment in the public interest test, with 
the threat that if they make the wrong judgment, 
they could have to appear before the courts or the 
General Medical Council. If the public will, as 
expressed through Parliament, is that there is a 
public interest in the inspection process and that 
inspectors must be able to get records, it seems 
reasonable for them to have that power. However, 
it should be used only when other measures that 
we would prefer for policy reasons, such as 
obtaining consent, fail. We should not say that we 
do not need to seek consent or listen to objections 
that people may have. We should not just rush 
straight to disclosure because that is easiest and 
we have the power to do so. 

Dr Love: I make it clear that the code of 
confidentiality to which I referred was not the GMC 
guidance; it is a code that is now part of general 
practitioners’ contractual obligations under the 
new GP contract. GPs must abide by a code of 
confidentiality that relates to visits to the practice 
to assess various elements of performance under 
the contract. That code was not in place when the 
inspections took place in which problems were 
encountered, so we now have a totally new 
situation.

10:00
Mr Adam Ingram (South of Scotland) (SNP): 

The Executive has made available to all interested 
parties a draft protocol on sharing medical 
information, which covers the ground that we have 
been talking about. What is your assessment of 
that protocol? To what extent does it marry with 
the codes that you mentioned? 

Dr Love: The protocol is helpful up to a point, 
but it does not satisfy all our concerns. One of the 
major differences is that, under the code of 

confidentiality—which is largely driven by the Data 
Protection Act 1998—patients have the right to opt 
out and can say that they do not want their 
medical records to be accessed. The bill seeks to 
remove that right. A 17-year-old who is married 
with children will have no right to say that he or 
she does not want their records to be accessed, 
whereas under the current code of practice, they 
have the right to prevent access. 

Of course, the protocol is only a protocol. What 
will be important is what is in the bill and the 
regulations. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): Given your combined expertise and 
knowledge of your field and others, why can we 
not come up a protocol that we can believe in? 

Dr Love: The code of confidentiality is a 
protocol that was agreed and signed up to by the 
Scottish Executive and general practitioners, so a 
protocol exists. 

Mr McAveety: There are concerns expressed in 
the written evidence. North Lanarkshire Council’s 
submission recognises the safeguards, but equally 
it acknowledges the crucial debate about child 
protection. In the past decade, many inquiries 
have shown critical failures in processes, with A 
not sharing information with B and information not 
being picked up early enough. After all those bitter 
experiences, why are we still anguishing over the 
matter?

Dr Love: We think that information is best 
obtained by interview. The information in medical 
records is limited because they are kept for 
different purposes and are concise and 
abbreviated. The inspectorate has found that it 
can glean much more from constructive discussion 
than it can from inspecting medical records. That 
will continue to be the case and it is our preferred 
approach. 

Morgan Jamieson: It is important to note that 
the phrase “child protection” is used in two slightly 
different contexts. There are individual cases in 
which we are concerned about the safety of a child 
at a particular moment—they are live cases, if you 
like. People throughout the professions 
understand that any barrier to sharing information 
in such cases should be removed. Ultimately, we 
have a duty to do what is right for the child and we 
should not regard the law as being a barrier to 
proper sharing of information about the care of 
individual children. 

I do not completely share my colleagues’ views, 
but the problem that we are here to discuss is 
inspection of services that come under the child 
protection banner. I do not think that the 
imperative to share information on individual cases 
can necessarily be extended to an imperative to 
share such information when we inspect services 
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and when we consider whether we have good 
structures in place. I am not dissociating myself 
from approving much of the plan, but it is 
important to distinguish between the two banners 
under which we consider the use of information. 

Ms Wendy Alexander (Paisley North) (Lab): 
Morgan Jamieson has just made the second 
helpful observation of the day. We are trying to 
strike a balance in an incredibly difficult area and 
there is a difference between the generality of the 
inspection of children’s services and individual 
case conferences. 

I have a question for Jane O’Brien. It is a United 
Kingdom-wide question and I think that she is the 
member of the panel who is most qualified to 
answer it. As we have deliberated on this difficult 
issue, the committee has been preoccupied with 
how similar legislation has developed in the rest of 
the UK. Although the situation in England is 
different, I have a couple of questions about the 
General Medical Council’s approach there. 

The inspection provisions of the Children Act 
2004 are slightly different to those that apply here. 
Nevertheless, the regulatory body, the 
Commission for Healthcare Audit and Inspection—
which I had never heard of—which was created 
under the Health and Social Care (Community 
Health and Standards) Act 2003, created a right 
for people in England and Wales to access and 
remove health records. That includes access to 
personal records relating to the provision of health 
for or by NHS bodies or to the discharge of any 
functions of the NHS. Bodies conducting joint 
reviews may therefore access information 
including personal records without requiring the 
express consent of individuals. That has largely 
been done with consent, however. 

When the Health and Social Care (Community 
Health and Standards) Bill was being considered 
at Westminster two years ago, did the GMC object 
to those powers being given to the regulatory 
body, the CHAI? 

Ms O’Brien: The CHAI has now helpfully 
decided to call itself the Healthcare Commission, 
which is a more handy term. Yes, we did object. 
We had lobbied—principally with respect to the 
debates going on in the House of Lords—to 
secure more safeguards. We did not wish to 
remove the powers altogether, but to provide 
further safeguards. The predecessor body had to 
demonstrate that there was an overriding public 
interest—it had to justify that in accessing people’s 
records. We were concerned about the phrase 
“necessary or expedient”, which we felt might be 
opening the door too widely to inspectors rushing 
in.

We received an assurance from ministers, which 
is recorded in “Hansard”, that there would be a 

code of practice, to which regard would be had in 
all inspections. The code of practice was drafted 
following the passage of the bill. The GMC was 
involved in writing the code and in establishing the 
practice that consent should be sought first and 
that if that failed, if the consent was not safe, or if 
there was some other reason, the powers under 
the act could then be called upon. Things would 
not happen the other way round, however.  

That is how we have proceeded under the new 
legislation in England. The powers are similar, but 
one big difference is that there are criminal 
offences for inspectors or employees of the 
Healthcare Commission for improper disclosures. 
No such provision appears in the bill, as far as I 
can see. The only offence in it would be non-
compliance with the requirements to disclose 
information.

Ms Alexander: Which you welcome, 
presumably. 

Ms O’Brien: We think that the arrangements 
should be corrected, because of the importance of 
the rights that the bill will give to intrude on 
people’s privacy. It should be reflected that 
responsibilities go with that. 

Ms Alexander: That was very helpful. The 
notions of objecting in principle and of joint 
working on a code of practice might offer us a 
route that could commend itself at a later stage. I 
am grateful for your explanation. 

Lord James Douglas-Hamilton: Do you accept 
that a balance needs to be struck between the 
interests of child protection and patient 
confidentiality? Would you feel reassured or 
happier if there was a sunset clause somewhere in 
the bill; that is, a clause to the effect that, if the 
legislation works perfectly well, it can simply be 
renewed, but if there are substantial problems, it 
can be re-examined and readjusted as 
appropriate? 

Dr Love: I am not persuaded about the need for 
urgency. Mention of sunset clauses raises the 
spectre of recent happenings at Westminster—
which, I must confess, I do not understand. It 
would be preferable to get the legislation right and 
to address the problems that are raised, rather 
than try to rush legislation through with the 
backstop that we could change it if it proves 
unworkable. I would have thought it preferable to 
try and get the legislation right in the first place. It 
seems always to be more difficult to change 
legislation once it has been passed than to 
influence and change it before it is passed. 

Lord James Douglas-Hamilton: The proposal 
that is before us is to introduce an accelerated 
procedure in the interests of child protection. If that 
principle were accepted by the committee—it is 
quite likely that it will be—would you be happier if 
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the legislation were reviewed in the light of 
experience one year down the track? 

Ms O’Brien: We would welcome that, 
particularly if that were to happen in conjunction 
with removal from the bill of some of ministers’ 
powers to make regulations.  

We feel that the bill does little more than say that 
there will be joint inspections and that regulations 
will be made to say how the inspections will work, 
but how that will happen has not quite been 
worked out yet. If some of that freedom were cut 
back a bit so that we understood that disclosures 
would be made for the purposes of the inspection 
process and not for other purposes, and that they 
would be made to members of the current 
inspection bodies and not to other people, that 
would reassure us. A reviewing clause could be 
used to say that if we need wider powers than are 
in the bill, we can come back to the matter, rather 
than have such a free hand, as is in the bill at the 
moment.

The Convener: I will expand on that slightly. A 
balance must be struck between the primary 
legislation and the regulations and draft protocol. 
Do you think that the current balance is wrong? Is 
there not enough in the bill about the parameters 
and limitations of the proposals and rather too 
much about regulation? The Executive would 
counter that by saying that it has done things that 
way deliberately in order to allow easier 
amendment if practice does not work as intended. 
In other words, is the balance right between being 
able to move quickly to correct something if the 
process goes wrong and the need to state clearly 
the parameters in the bill? 

Ms O’Brien: We understand the need for 
legislation not to tie hands too tightly and to allow 
some powers to make regulations that can be 
changed relatively easily. However, we were 
pleased to see the proposal to use the affirmative 
procedure in that respect. 

We would prefer to see more detail in the bill. As 
I said, a list of inspection bodies is given in the bill, 
followed by a power that I imagine it is intended 
would be used if a new inspection body were 
created, but the bill does not say that—it leaves 
open the power to add other bodies to the list. We 
would be reassured if, rather than there being 
such wide-ranging powers, those freedoms were 
slightly curtailed with a view to amending the bill or 
regulations if they prove to be insufficient. 

Dr Love: The question of urgency is closely 
related to child protection and prevention of further 
episodes of abuse. That is being addressed by the 
change in attitudes to which other speakers 
referred. We are talking about making a 
retrospective review and, I hope, experiencing a 
learning process as a result. Although that is 

important, I am not sure that it is that urgent 
compared with the proactive steps that we should 
all be taking to try to prevent child abuse. 

Lord James Douglas-Hamilton: Given your 
concerns that there might not be enough 
safeguards at present, are you prepared to 
suggest amendments to include what you believe 
should be in the bill? I appreciate David Love’s 
point that it is necessary to get the bill right in the 
first place. 

Secondly, it would be very useful to know in 
detail your thoughts on best practice, which might 
lead to a code of conduct. 

10:15
Ms O’Brien: We would certainly be happy to 

have a go at the amendments. I have to say that 
the GMC is not expert in parliamentary drafting, 
but we would be happy to give you our best shot 
with an explanation of what we intend. Likewise, 
we will offer any advice that we can on best 
practice. We might usefully work with colleagues 
on that because operational experience and 
understanding how things work on the ground will 
be key aspects. 

Morgan Jamieson: I have just a brief 
observation to make. “Urgency” is clearly a relative 
term and I probably sit somewhere in the middle 
ground in that regard. Clearly, the bill does not 
have the urgency of some of the anti-terrorism 
legislation that seeks to respond to an immediate 
threat. Equally, we cannot be casual about getting 
proper legislation and a proper system in place. I 
do not know that I totally share my colleagues’ 
views. There has been a shift in the process of 
sharing information on an individual child. People 
have reinterpreted their freedoms and 
responsibilities in that regard. I still think that the 
issue is about finding out how systems do not 
work properly together. There is plenty of evidence 
that we are still well short of an ideal situation in 
that regard. We cannot be casual about 
introducing processes to understand that, because 
things often fail at system level. 

Dr Hammond: I want to back up that point. The 
information that has been gleaned from the pilot 
inspections reinforces Morgan Jamieson’s view. 
There is urgency for us to look properly at our 
systems. 

Dr Elaine Murray (Dumfries) (Lab): We took 
evidence at last week’s meeting from Her 
Majesty’s Inspectorate of Education and from the 
Social Work Inspection Agency. It became clear in 
their evidence that the powers already exist, as 
you said, to undertake investigations on a child, 
which could involve the release of medical records 
without parental consent but which would not 
involve the release of medical records relating to 
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relatives or carers without their consent. However, 
if the general environment of a child gave a GP 
cause for concern, that could be discussed with 
other professionals. Am I correct in that 
interpretation of the current situation? 

Morgan Jamieson: If the records of a family 
member were pertinent to a child’s safety, that 
circumstance would override the confidentiality 
duty towards other family members as well. 

Dr Murray: At last week’s meeting, Jan Warner 
thought that that was not the case. 

Dr Bennison: The relatively recent advice that 
came out after the Caleb Ness inquiry was that we 
should take into account the records of other 
family members. If there is a case conference 
about a child at GP practice level, we now pull out 
all the information about other family members as 
well.

Dr Murray: So that power already exists in 
practice. The bill’s policy memorandum says that 
the proposed powers would be 
“to share information (on an anonymised basis and under 
prescribed conditions) with other inspectorates, if this 
information is necessary for the conduct of their service 
specific inspections.” 

That is slightly different from sharing medical 
records and so on. Currently, you can release 
information about individuals without their consent 
if you feel that that is necessary to protect a child. 
What, in that case, is the concern about sharing 
information “on an anonymised basis” for the 
purpose of an inspection? 

Dr Hammond: Having worked in the past in 
paediatrics in adoption, I know that anonymising 
records is a huge administrative task, which also 
makes records extremely difficult to read. There 
are difficulties then in linking up the records of 
different agencies. 

Dr Murray: The policy memorandum suggests 
that information be shared 
“on an anonymised basis and under prescribed conditions”. 

Is the problem for the medical representatives that 
that is not clear in the bill? 

Dr Hammond: My understanding is that the 
information would be shared by linking the named 
records of the children in the different agencies, 
then the information that is collated for the process 
of inspection would be anonymised. However, to 
anonymise the records in the first place to ensure 
confidentiality—

Dr Murray: I was quoting directly from the policy 
memorandum, which state that the proposed 
powers would 
“share information (on an anonymised basis and under 
prescribed conditions)”. 

Fiona Hyslop: Last week, Graham Donaldson 
said that it would be impossible to allow discussion 
“on an anonymised basis”. He went on to say: 

“Once we are dealing with cases, all the information that 
we hold on file is deliberately anonymised”.—[Official 
Report, Education Committee, 16 November 2005; c 2760.]  

That happens after the event. I think that there is a 
lack of clarity. 

Dr Murray: We must pursue the matter with the 
minister. Much of the detail is not in the bill, but will 
be provided in regulation, so would a commitment 
by ministers to hold early consultation on the 
regulation—if that were possible—help to allay 
some of your fears? 

Morgan Jamieson: It is difficult to truly 
anonymise information. One can remove a name 
or a number, but patients’ details often contain 
enough information to allow them to be identified. 
True anonymisation avoids most issues of 
confidentiality and certainly takes one out of the 
scope of the Data Protection Act 1998 because, if 
information is no longer identifiable, it is no longer 
covered by that act.

There are two problems. The first is that to 
achieve full anonymisation is quite challenging; the 
second is that, under the protocol, at least one or 
two inspectors would have direct access to the 
identifiable records. Those records would be 
anonymised when they were subsequently shared 
as part of the wider consultation, but— 

Dr Murray: Concerns have been expressed 
about the police seeing medical records, for 
example.

Morgan Jamieson: I appreciate that. 

Dr Murray: In the evidence that he gave last 
week, Graham Donaldson said: 

“the interface between medical and other services is 
critical in child protection. If we cannot explore that 
interface, the inspection process cannot pursue what it has 
to pursue in the necessary depth. Therefore, the level of 
confidence that we could provide would be severely 
restricted … Giving false assurances could do more harm 
than good.”—[Official Report, Education Committee, 16 
November 2005; c 2765.]  

He felt strongly that, unless the sharing of 
information was a possibility, the child protection 
inspections would not achieve what we all feel 
they ought to achieve. What do you think of that 
view?

Dr Love: If consent is obtained for the 
information to be shared, we have no problem—
that is perfectly okay. The problem arises when 
information is shared without knowledge or 
consent. I am not convinced that a case has been 
made or that there is any evidence to back up 
what Graham Donaldson says. 
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Dr Murray: But you would already be prepared 
to share information without obtaining consent in a 
case in which you were concerned about a child. 

Dr Love: Of course. However, given what the 
inspections set out to inspect and assess, the 
information that would be obtained by looking in a 
GP record would be very limited. Much more 
information would be obtained by talking to the GP 
and to the other professionals who were involved 
in providing services to a child. The evidence of 
previous inspections is that that is more 
illuminating. I think that there is a misconception 
about what information is kept in GP notes and 
how much that might help the inspection process. 

Ms Alexander: I will come in on that point and 
will try to—or will invite Morgan Jamieson and 
Helen Hammond to—make the case for the 
sharing of such information. In addition to the 
cases that Elaine Murray helpfully identified, there 
is inspection of child protection services and the 
wider services that relate to the protection of 
children. The challenge that we face concerns the 
inspection of child protection services. There are 
50,000 children in Scotland on the at-risk register 
and it is simply not possible to offer the same level 
of support to all the children who are on that 
register or who are likely to be on it in the future. 
Most inspections of child protection services have 
suggested that the most vulnerable children 
receive insufficient support. The question is 
whether sufficient support can be provided to 
those children without access to medical records 
being granted. 

I have talked to paediatricians at my district 
general hospital and I know that they feel that they 
have a better handle than anyone else on the non-
accidental injuries that affect a very small number 
of children. They would want any social work 
department assessment of their services to be 
aware of the frequency and incidence of the non-
accidental injuries that affect a subset of the 
children who are on the child protection register, in 
order that support of sufficient intensity could be 
given to that small number of children now and in 
the future. How can we devise a policy and 
legislative framework that allows, in the 
assessment of child protection services, 
identification of the children who are most at risk? 
Can we do that without access to information on 
that subset? The medical records in such cases 
will be critical in establishing the degree of risk. I 
invite Morgan and Helen to comment on that. 

Dr Hammond: Paediatricians as a body would 
certainly feel that they probably had more 
information about the most vulnerable children 
than their colleagues in general practice. That is 
not in any way a criticism of those colleagues; we 
are doing different tasks. Our health visitor 
colleagues would probably come in behind us. 

My colleagues and I feel that to inspect services 
properly we have to have a 360  look round. In 
doing so, we learn a lot about the paediatric care 
and general practice care of the child from the 
health records, but we also get an insight into the 
communications with other agencies that have 
been involved at different stages of the child’s life; 
for example, social services, education services or 
the police. In a similar way, by considering the 
records of the other agencies, we can get a view 
of health services involvement. That two-way 
communication is vital in the protection of children. 

I do not agree with what a colleague said about 
the value of considering the case records because 
doing so is enormously valuable. If we consider 
any of the inquiries or audit reviews, the tracking 
of the chronology of events from the raising of the 
first concerns about the child right through to 
successful protection—we hope—or unsuccessful 
protection is critical in allowing us to identify where 
things went wrong or went well so that we can 
improve our services. Without joint consideration, 
we will not be able to do that. The pilot inspections 
demonstrated a gap and demonstrated a 
willingness and desire—certainly among 
paediatricians—to contribute to the process and to 
make it more effective for children. 

Morgan Jamieson: We have just heard the 
views of someone who has spent her life working 
at the front line. I am happy to endorse what Helen 
Hammond said. 

Fiona Hyslop: There seems to be confusion 
over what we mean by health records. I can 
understand the sensitivities of GPs about 
confidentiality of medical records, but under the 
same umbrella we are talking about case records 
for health visitors and nursing staff. Are you 
concerned about confusion in the bill over medical 
records and case work records, and over who is 
covered?

Dr Hammond: There is a lack of clarity that will 
have to be rectified. Every case record for the 
child—whether from the health visitor, the school 
nurse, the GP, the paediatrician or anybody who 
has been involved in care of the child—has to be 
accessed in some way so that a chronological 
picture can be put together. 

Mr Macintosh: The different health records are 
listed in the protocol. I am not sure whether that is 
the appropriate place for them. 

I want to ask David Love in particular about the 
code of confidentiality. The code was not drawn up 
with specific reference to either children’s services 
or child protection. Why not? What does the code 
apply to? 

Dr Love: It was drawn up primarily with the 
quality of outcomes framework and the new GP 
contracts in mind. An annual visit to the practice 
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would assess the robustness of disease registers 
to ensure that the treatments that GPs claimed to 
deliver were actually being delivered and to 
ensure that targets were being reached. Some of 
that information can be checked only by checking 
medical records. 

Mr Macintosh: The code of confidentiality is to 
help which inspectors or which visitors? 

Dr Love: It is to help the health board. 

Mr Macintosh: So the code is to help the 
monitoring or auditing of GPs’ practices. 

Dr Love: Yes. 

Mr Macintosh: Only one protocol has been 
drawn up by the Executive—the protocol for child 
protection. We do not yet have the protocol for 
children’s services, which might be more rigorous. 
How does the code of confidentiality compare with 
the child protection protocol? That protocol says 
that the information that is shared must be 
proportionate. It is quite prescribed—things can be 
done only in limited circumstances. How does it 
differ from the code of confidentiality? 

10:30
Dr Love: I could not say how the protocol differs 

line by line, but I can think of two important 
differences. First, under the existing code of 
confidentiality, the patient has a right to opt out 
and to refuse to have their records accessed for 
the purpose in question. I am trying to remember 
the second important difference. 

Mr Macintosh: I will give you a chance to think 
about that. However, under the code of 
confidentiality, when the health board goes to look 
at a GP practice, the permission of the patient who 
is being considered must be asked for. 

Dr Love: In general, we rely on implied consent, 
making patients aware of the possibility of what 
might happen and explaining things to them in the 
practice through leaflets and so on. They are given 
the right to withhold their consent. 

The other major difference is that records are 
accessed by a medically qualified person. 

Mr Macintosh: The members of the inspection 
teams will be qualified to be in inspection teams, 
but not everyone in them will have medical 
qualifications. That is a concern. 

Dr Love: No—only one will have medical 
qualifications. 

Mr Macintosh: Would you be concerned about 
the others sharing the information? 

Dr Love: Yes. 

Mr Macintosh: I think that information must be 
made available under the protocol along the lines 

that you have suggested. That medical records 
might be looked at for audit purposes must be 
publicised in GP practices and elsewhere. 

Dr Love: Yes. 

Mr Macintosh: Does not that involve the same 
sort of implied consent? 

Dr Love: Yes, but people have a right to 
withhold that consent under the code of 
confidentiality.

Mr Macintosh: Right. So the main difference is 
that a person can opt out under one but not under 
the other. 

Dr Love: Yes. I am particularly thinking about 
17-year-olds, who are covered by the bill. They 
have no right to opt out, whereas an 18-year-old 
has.

Mr Macintosh: I want to clarify something. 
Obviously, there is a separate protocol for 
children’s services. Could the code of 
confidentiality that currently exists or the protocol 
be modified? What could be done to reach an 
agreement about what would be acceptable to 
doctors, medical professionals and the inspection 
teams? The protocol has been drawn up by the 
Executive, but could you agree to a similar 
document in the same way that you have agreed 
to the code of confidentiality? 

Dr Love: That is possible, yes. 

Ms Alexander: I want to ask about 17-year-
olds. I understand that there are around 9,000 
teenage parents in Scotland each year. Let us 
assume that 3,000 of them are aged between 13 
and 17. It is, of course, possible that in excess of 
3,000 of those young people are mothers or 
fathers of children who are the subject of concern 
or are on the child protection register. If we leave 
things as you suggest, not only would 17-year-olds 
be able to deny in their own right access to 
medical records, but they could deny access to 
their children’s medical records. Obviously, that 
cohort has parenting anxieties and challenges 
and, as I said, some of their children will be on the 
register. A risk is associated with that. In your 
scenario, how would things pan out for teenage 
parents and their right to deny access to their 
children’s medical records? 

Dr Love: My main concern was about 17-year-
olds, not their children, and my main concern 
about teenagers is particularly to do with sexual 
health issues. Are we going to inhibit that group 
from going to their GPs to seek sexual health 
advice? For example, will we inhibit them from 
going for the morning-after pill because they will 
know that information will be accessible to an 
inspection team? We could end up with a scenario 
in which they are assured of that greater 
confidentiality by getting the morning-after pill from 
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a pharmacist rather than by going to the GP. I 
suspect that pharmacists’ records will not be 
inspected. That would mean that other sexual 
health issues that need to be addressed will not be 
addressed. Our great concern is that that group 
may be deterred from going to their GP for help. 

Ms Alexander: I was just asking whether an 
unintended but inevitable consequence could be 
that those who are parents withhold consent— 

Dr Love: Well— 

Dr Hammond: Presumably not for the child’s 
information.

Ms Alexander: No, just their own. 

Dr Love: Just their own? Yes. 

Dr Bennison: Of course, it would still be the 
case that records and information would be shared 
where there were concerns about the child. 

Ms Alexander: Sure.

Dr Hammond: I am concerned that, at times, 
we muddle the purpose that lies behind the 
inspection of services and that which lies behind 
the delivery of care to young people. Obviously, 
the issue of young people being put off from taking 
up sexual health services is a subject that is close 
to our hearts. Indeed, better sharing of information 
on young people who are at risk is a big issue in 
itself. We have done a lot of work on the subject—
a good example is the healthy respect programme 
in Lothian. 

We need to be clear with young people from the 
beginning of their contact with services that there 
may be circumstances in which information will 
have to be shared—for instance, if we perceive a 
young person to be at a significant level of risk. 
That way of working is beginning to work. We 
have had to deal with the real concerns that child 
protection procedures can put off young people 
from accessing services from any source. Those 
concerns relate to sexually transmitted disease 
and pregnancy services. 

The issue, which is a real one for us in practice, 
is not one that affects the inspection process, in 
which the sharing of information is done for a very 
different purpose. That sort of information sharing 
does not lead to services interfering in young 
people’s lives; it is about ensuring that services 
are good and robust and that they deliver the care 
that young people need. 

Ms O’Brien: I completely endorse that. It is 
important that the public is given a clear 
explanation of the purpose that lies behind access 
to records. The public should understand that, 
except in extremis—when a serious risk is 
perceived—the provision will not impact on the 
care that they receive or on any other aspect of 
their life.

As I understood it originally—I am not so sure 
that I understand it now—disclosure is made for 
the purpose of monitoring and improving the 
quality of the services that are provided and not to 
intervene in an individual child’s treatment, care, 
education and so forth. An exception to that is 
made when the child may be at risk of serious 
harm. Clearly, one always has to act in those 
circumstances. If that is explained clearly to 
people, the vast majority would say that they were 
happy for their records to be accessed.  

However, there is a big danger that a rumour 
mill could get going. People might say that, if the 
police have access to GP records, individuals 
should not tell their GP that they are taking 
ecstasy on Saturday nights, because taking E is a 
criminal offence and no one knows where the 
information might end up. Misinformation can 
spread if we do not make things absolutely clear, 
and that could be really dangerous in relation to 
the objectives that all of us are trying to attain.  

Morgan Jamieson: I echo those final 
comments—that is not to say that we disagree 
about most things. There is a need for clarity. Part 
of the consensus around the issue is that people 
need to understand the purpose and limits of the 
provision. In many ways, the bill reinforces 
confidentiality; it puts a wall around the way in 
which the process is handled. 

In the mind of a 17-year-old, is there really a 
huge difference between their records being 
accessed for the purposes of a health services 
audit or for the purpose that we are discussing? 
Surely a 17-year-old would not discern any 
difference. In the context of the present code of 
confidentiality, to what extent have 17-year-olds 
either used their opt-out or not come forward for 
sexual health advice? 

Dr Love: The code has not been in operation for 
a terribly long time, but the fact remains that such 
people have a right to withhold their consent, 
which the bill will take away from them. That is a 
fundamental difference. 

Ms O’Brien: Another difference is that the joint 
inspection will take the matter outside the health 
care world and into the world of youth justice and, 
less controversially, into social care. If people are 
unaware of or misinformed about that, that could 
be a danger, because it would be perceived to be 
different from the health board inspecting records 
for the purpose of providing health care. As a 
teenager, I would have felt a bit concerned—in 
fact, I would have been horrified—if I had been 
told that my teachers or the police would be told 
about my sexual health. We must guard against 
any such rumour milling. 

Dr Murray: That point is important, because 
there is a lot of misinformation. If a GP thought 
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that a child or young person had been abused, 
they would already share that information, 
because they would feel that that was in the child 
or young person’s best interests. I return yet again 
to the policy memorandum. It says that information 
will be shared with other inspectorates, so it will 
not be shared with policemen, head teachers of 
schools or anybody of that sort. Information will be 
for an inspection by Her Majesty’s Inspectorate of 
Education and the name of the child involved will 
probably not be attached. In discussing the bill, it 
is important that we do not put such 
misinformation into the public domain, as it could 
be dangerous. I certainly understand your 
concerns. 

Do you accept the need to undertake the 
inspections? Do you think it important that the 
inspections should take place? What in the bill or 
regulations would reassure you that the measures 
would not lead to confidential information about 
individuals ending up with people that it should not 
be with? 

Dr Love: We would like two major things to 
happen. First, we would like an attempt to be 
made to gain consent. I recognise that that might 
be inappropriate when particular concern is felt 
but, in general, consent should be sought. That 
would remove all our anxieties. 

The other issue—it may be irrational—is that it 
would be a great help if only a medically qualified 
inspector looked in the medical record. 

Dr Murray: What do you understand by the term 
“medically qualified”? Does it mean a doctor? 

Dr Love: The understanding in the code of 
confidentiality is that such a person would 
normally be a doctor. 

Dr Murray: So you would be happy if a doctor 
accessed the records and shared the information 
with the other members of the inspection team. 

Dr Love: Yes—on an anonymised basis. 

Dr Bennison: Another point is about the 
offences. It would give some reassurance if, as in 
England, a person who inappropriately shared 
information gleaned in an inspection was 
committing an offence. At the moment, the 
proposal is one-sided. 

Fiona Hyslop: I will pursue the concerns about 
police involvement in sharing information. In the 
Lothians, all pregnant women are asked whether 
they are misusing drugs, for the clear purpose of 
dealing with concern about child protection and 
the baby’s health. If women say that they are 
misusing drugs, that information shows that they 
are committing a crime. However, because of their 
trust in the confidentiality of the medical 
profession, they do not expect that information all 
of a sudden to be rushed off to the police. 

If we are to give people reassurances, we must 
recognise that joint inspections not of live cases, 
but of historical cases, can throw up things. We 
know that it is expected that police on secondment 
would be part of an inspection team. What access 
would they have to records? I understand the 
argument that a medical professional should have 
access and that information should be 
anonymised, but if the police secondee to an 
inspection team accessed records for the purpose 
of considering general service improvement and 
came across something that was of concern and 
should lead to individuals being charged for a 
criminal offence, would that be problematic? 
Should that be dealt with explicitly to give the 
reassurance that people seek that the police will 
not have inappropriate access to records? 

How can we treat the issue of police 
involvement in the inspection team to give the 
reassurance that personal information will not be 
abused and that confidentiality will be maintained? 
How can we protect children in future? What role 
should the police have in joint inspections, what 
access should they have to information, and what 
should they be allowed to do—or not be allowed to 
do—with the information that they have access to 
during the joint inspections?  

10:45
Dr Hammond: My understanding is that the 

police are joint partners in an inspection, just as 
they are, in a sense, joint partners in work with 
children and families. Only if a child was identified 
through the inspection process as being at risk of 
immediate harm would an action follow in relation 
to that child. My understanding of the bill is that 
such a case would go back to the operational 
team, not that an individual inspector would take 
any action in relation to that child and their family. 
The case would be referred to the services that 
should be acting to protect the child, to ask them 
to look at the case again and to take appropriate 
action. It would not be a case of using records to 
identify people who, as in the example that Jane 
O’Brien gave, committed a criminal offence by 
taking ecstasy on a Saturday night, and of that 
leading to police action. However, we need clarity 
on that if the bill is to work.  

Fiona Hyslop: What happens if the records 
show that somebody has been involved in an 
offence against a child? That is not about 
protecting a child now but about charging 
someone with an offence retrospectively. That 
raises an issue—I am thinking of consent—and is 
where things get difficult. Parental consent may be 
sought for access to records, but those records 
may lead to a criminal charge. One can see where 
difficulties could arise. Parents who might have 
been involved in an offence are exactly the sort of 
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people who would not want to give consent, as 
that might uncover the offence. In such cases, 
access to records without the parents’ consent 
may be required.  

Dr Hammond: I do not think that I am the right 
person to answer that specific policy question. In 
practice, however, if it came to light that a 
perpetrator might have access to other children 
and that therefore other children might be at 
immediate risk of harm, action would have to be 
taken in the way that we described: the case 
would be referred to the practice teams to take the 
matter forward.

Fiona Hyslop: We cannot pretend that the 
police will have no role. That is the difficulty. The 
reasons for involving the police may be the right 
ones, but they might colour everybody else’s 
approach to sharing information.  

Morgan Jamieson: I would like to make two 
comments in a slightly different vein but on the 
same subject. First, personally I am not at all 
unhappy that it should be a medical practitioner 
who looks at the medical records. If that gives 
people a greater sense that a safeguard is in 
place, I personally do not have a problem with it.  

My own suggestion was related to the situation 
in which a general practitioner or paediatrician has 
a real concern about something highly confidential 
in someone’s records. They may not be able to 
deny access to those records but they should at 
least have the opportunity to explain to the 
inspector why they are very concerned about the 
nature of the information. It might be helpful if that 
were contained in the protocol.  

Secondly, I fully agree that consent is the 
ultimate high ground: getting consent relieves one 
of almost all other responsibilities, in a sense. 
However—although I do not work close enough to 
the coalface to be sure about this—my 
understanding is that it would be difficult to get 
consent in all cases. In some it would be easy, but 
in others it would not. I do not think that we could 
have a system that works on gaining consent half 
the time and on consent being refused the rest of 
the time. There has to be equity.  

Unless one can handle access to records in a 
way that is totally based on consent, one should 
totally rely on due process. We should not arrive at 
a system in which people take consent where they 
can get it, but if they cannot get consent, they go 
for the legal process. We should have an equitable 
way of handling access to records across the 
board.

Dr Love: In relation to child protection, those 
arguments are persuasive. However, we are 
talking about a bill that covers children’s services 
and although the arguments are persuasive in 
certain circumstances, they are not persuasive 

where there are no child protection issues. That is 
one of our major concerns.  

Mr Macintosh: Are there no penalties for 
inspection teams? Are there any examples of 
situations in which inspectors are penalised if they 
breach confidentiality?  

Ms O’Brien: There are penalties in the Health 
and Social Care (Community Health and 
Standards) Act 2003. I can send you the— 

Mr Macintosh: Therefore, social work 
inspectors are— 

Ms O’Brien: No; I mean inspectors who are 
employed by the Healthcare Commission, so the 
penalties would be in relation to health records. 

Mr Macintosh: Do you mean care commission 
inspectors? 

Ms O’Brien: I am talking about the Healthcare 
Commission in England and Wales. 

Fiona Hyslop: Last week, the Social Work 
Inspection Agency seemed to suggest that, 
although the measures are about child protection 
in the first instance and children’s services 
generally, it is interested in developing the power 
to access records so that it covers mental health 
issues and perhaps elder abuse. Obviously, child 
protection is the number 1 issue that we are 
considering, but would that be a welcome 
progression or would you have concerns if the bill 
was the start of something a bit wider and deeper? 

Dr Love: We would have the same concerns, or 
possibly even more concerns, if the powers in the 
bill were extended to the inspection of other 
services. In fact, we have had an assurance that 
there is no intention to do that. A power to access 
records of patients who suffer from mental health 
problems without their knowledge or consent 
would be of great concern to us. 

The Convener: As there are no more questions, 
I thank the witnesses for coming and for their 
helpful evidence on what is a small but 
complicated bill. 

10:51
Meeting suspended. 

10:57
On resuming— 

The Convener: Our second panel of witnesses 
are representatives of the Scottish Commission for 
the Regulation of Care, which is commonly known 
as the care commission, to give it its weekday title 
rather than its Sunday one. We have with us 
Jacquie Roberts, the chief executive, and Ronnie 
Hill, the director of children’s services regulation. I 
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thank the witnesses for their written evidence. I 
give them the opportunity to make additional 
comments before we ask questions. 

Jacquie Roberts (Scottish Commission for 
the Regulation of Care): Our written evidence 
speaks for itself. The care commission’s role in 
relation to the bill will lie in considering children’s 
services in general and in checking child 
protection procedures and policies for many 
children in Scotland. The bill’s main purpose is to 
allow us to check whether agencies are working 
together effectively for the protection of children. It 
is clear that, without access to health records and 
health personnel, the checking of the systems is 
incomplete. Graham Donaldson, on behalf of all 
the agencies, could not give an assurance that the 
checking system is complete or that the systems 
are set up for the protection of children. 

Dr Murray: We had a lot of discussion with the 
previous witnesses about confidentiality, which is 
an obvious concern among many medical 
professionals. In the course of your inspections of 
premises, whether in the private, voluntary or 
public sector, do you ever get access to medical 
records? 

Jacquie Roberts: The Regulation of Care 
(Scotland) Act 2001 allows us to access medical 
records through either a medical practitioner or a 
registered nurse—so not just through a doctor. 

Dr Murray: When you are informed of the 
contents of medical records, how do you ensure 
that they remain confidential and that the 
information goes no further? 

Jacquie Roberts: We have strict rules and 
guidelines for our personnel on maintaining 
confidentiality. The 2001 act allows us to access 
such information only in rare circumstances—in 
cases in which we have reason to be very 
concerned about the provision of care for an 
individual.

11:00
Dr Murray: Is it necessary for you to get 

consent from the individual concerned? I 
appreciate that, in some cases, they may not be 
able to give consent. 

Jacquie Roberts: Indeed. There are cases in 
which it is difficult for people to give consent, but 
our understanding is that we would obtain consent 
to access records. 

Mr Ingram: Is the system one in which there is 
implied consent and somebody can opt out, or is it 
a question of your asking for consent in your 
inspections?

Jacquie Roberts: It was envisaged that there 
would be an investigation when things are going 

wrong. That is why we are expected to get 
consent from the individual or their advocate. The 
bill is about more generalised inspections of the 
way in which services work together; it is not 
concerned with the investigation of individual 
cases. The provisions of the 2001 act are about 
the investigation of either the care of an individual 
or the provision of a service in one particular 
registered service. The 2001 act and the bill have 
different purposes. 

Mr Ingram: Do you think that implied consent 
with an opt-out is a reasonable approach? As we 
have heard, that is similar to the approach of the 
national health service code of confidentiality. Will 
the two marry together quite well? 

Jacquie Roberts: Yes. I always think that it is a 
good test if children, young people and their 
parents understand what we are trying to do. We 
are trying to test whether the system works to 
protect children and whether people communicate 
effectively with one other. If we give children and 
young people the reassurance they need that they 
or their friends are protected and the system is 
working, they will understand the idea of implied 
consent. The protocol states that health boards 
must make it clear why not just medical records 
but health information are being made available 
for inspection or audit purposes. 

Since the 1970s, there have unfortunately been 
many cases in which things have gone seriously 
wrong simply because agencies were not 
communicating effectively and sharing information. 
The bill is groundbreaking because it will empower 
the various agencies that have a responsibility to 
inspect and to provide scrutiny to share 
information with each other. If we cannot reflect 
that and demonstrate it in our inspection and 
scrutiny, how can we expect child protection 
systems to work effectively? 

Lord James Douglas-Hamilton: I have a 
couple of quick questions, the first of which is an 
elementary question. Where do the inspections of 
the Social Work Inspection Agency begin and end 
and where do your inspections begin and end? Do 
they ever overlap? Will you give us a short note on 
that, if you feel able? 

Jacquie Roberts: Do you mean a written note? 

Lord James Douglas-Hamilton: Yes, unless 
you can give the answer straight away. 

Jacquie Roberts: The Social Work Inspection 
Agency began work only in April this year and it 
has concentrated its efforts on piloting 
performance inspections of local authority social 
work services. We do not cover those services in 
that way. We cover the registered care services 
that are provided or commissioned by local 
authorities. We have shared interests. Mr Hill can 
give you examples of areas in which we are 
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working closely together to ensure that, rather 
than tripping over each other and doing the same 
things, we work together to examine the quality of 
services. An example is our work on school care 
accommodation and secure accommodation for 
children and young people. 

Lord James Douglas-Hamilton: Do you have a 
good working relationship? 

Jacquie Roberts: We do indeed. Mr Hill will add 
to that. 

Ronnie Hill (Scottish Commission for the 
Regulation of Care): We are developing a 
memorandum of understanding, which will be a 
protocol that sets out exactly how we will work to 
ensure that, in the best interests of service users, 
there is no overlap and that we add value to each 
other’s inspections. 

Lord James Douglas-Hamilton: Has any 
thought been given to developing integrated 
inspections, similar to those carried out by HMIE 
and the care commission for early education 
provision? 

Jacquie Roberts: The short answer is yes, we 
are doing that. The provision in the 2001 act has 
been a good one in practice in that it expected us 
to do integrated work with HMIE. That has been 
one of the successes. We are using that as a 
model for our work with the SWIA. 

Lord James Douglas-Hamilton: Therefore, you 
wish no particular amendment to be made to the 
bill.

Jacquie Roberts: No. 

Mr Macintosh: I do not know whether you heard 
the particular argument about confidentiality in the 
previous evidence session. The bill applies to joint 
inspection of child protection services and to joint 
inspection of children’s services generally. 
Obviously, that process has not started yet, but do 
you make a distinction between the two? Is there a 
clear distinction between joint inspection of child 
protection and joint inspection of children’s 
services? 

Jacquie Roberts: I understand why the points 
were made during the previous evidence session, 
but one of my main concerns is that there are 
children who are not in the child protection system 
but who need to be. Unless we consider services 
in the round, we will not find out about such 
children and whether the systems in children’s 
services generally are in place to identify 
effectively the children who are at risk. 

Mr Macintosh: On good practice in 
professionals sharing information, would you 
expect health professionals to share information 
not only in the provision of child protection 
services but in the provision of children’s services? 

Jacquie Roberts: Yes, I would, because that is 
the only way in which we can identify the children 
who are in trouble and in need, whose parents 
might not be giving them the care that they need. 

Mr Macintosh: The bill does not really 
distinguish between the two areas; it just talks 
about the joint inspection of children’s services. I 
was trying to work out whether we could limit the 
medical confidentiality aspect to just child 
protection. However, it strikes me that there is no 
clear delineation between the two areas. 

Ronnie Hill: I do not think that doing what you 
suggest would be helpful. There would be the 
danger of a gap opening up in relation to 
information that could usefully be gained through 
the wider children’s services inspection. We 
should acknowledge that the protocol relates to 
child protection inspections. However, there is 
time to develop the protocol further and to consult 
children, young people and wider interests on it. 

Underlying all this is the need for the inspectors 
to share and discuss properly information from all 
parties. Helen Hammond put it very well earlier 
when she referred to having a 360  view. 

Jacqui Roberts: We cannot overestimate the 
risks to children if they are, mistakenly, not 
identified as being in need of child protection. That 
is what happened in some of the recent tragic 
children’s cases. We need to have the facility for 
people to share information generally in children’s 
services. 

Fiona Hyslop: You have helpfully explained the 
challenges for child protection and for wider 
children’s services. However, surely there is a 
difference between sharing general information 
that might uncover new child protection cases and 
sharing retrospective information about live cases. 
Clearly, joint inspection for child protection cases 
will examine specifically cases in which there is a 
documented problem. That is retrospective 
information, which we can distinguish from new 
information. You said that you cannot identify and 
communicate information for children’s services 
generally. I suspect that such information would 
show up the gaps in child protection information, 
which could lead to identifying vulnerable children 
who are not on the at-risk register. On that basis, 
is it not possible to distinguish between consent 
and access to confidential information to improve 
matters and to prevent problems in the future, and 
access to information about specific, past cases? 

Jacquie Roberts: My understanding is that 
children in need are also included in the sample. 
All of us know that some of the children who are 
most at risk but may not be identified as such are 
those who live with drug-misusing parents. My 
point is that, because of that, it is essential that we 
have a system that considers a broader range of 
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children than just those who are or have been on 
the child protection register. Is that the point that 
lay behind the question? 

Fiona Hyslop: Yes. That is very helpful. 

Jacquie Roberts: We put together guidance for 
people who work with children who live with drug-
misusing parents. In fact, parents themselves 
have told me, “You’ll need to get rid of 
confidentiality if you’ve got to protect the bairns.” 

Fiona Hyslop: One of our concerns about the 
bill relates to the relationship between those 
responsible for the joint inspection of children’s 
services and the increasing number of voluntary 
sector providers. Even if the protocol addresses 
records, it will not necessarily consider the records 
of voluntary sector providers or the records of the 
children’s hearings system and so forth. From your 
useful experience in this area, what issues do you 
believe the committee should be alert to? Given 
that the protocol is not just about joint inspections 
of statutory council services, but is wider and 
deeper than that, should a more explicit reference 
be made to the voluntary sector? Neither the bill 
nor the protocol is explicit on the subject. 

Jacquie Roberts: That is a reasonable point. 
The independent sector now accounts for nearly 
50 per cent of the provision of children’s services, 
so it would be worthwhile to emphasise the 
important role that it plays and the need for the 
same rules, guidance and guidelines on 
confidentiality and information sharing to apply to 
it. We need to ensure that the independent sector 
knows how to access the proper child protection 
system when it needs to do so. We have had to 
work quite hard with some of the small 
independent sector providers to get them to 
understand that they, too, need to put in place a 
child protection policy and know when to refer a 
concern to the local authority, social work and 
police for investigation.  

Fiona Hyslop: Are they aware that they may be 
subject to a joint inspection? 

Jacquie Roberts: I think that they are. 

Ronnie Hill: Yes, I think they are. There is a 
further opportunity to raise and develop 
awareness through the on-going consultation that 
will take place next year in connection with the 
overarching children’s services inspection. 

Fiona Hyslop: Thank you. 

The Convener: As no members have further 
questions, I thank our witnesses for the helpful 
evidence that they have given the committee. I 
also thank them for their helpful submissions. 

The Minister for Education and Young People is 
not due until 11.30 am; he is coming from a 
meeting of the Cabinet. I propose that we suspend 

the meeting until 11.30 am. The break will give 
members the opportunity for reflection. We can 
also have a chat about some of the issues that we 
want to raise with the minister. 

11:13
Meeting suspended. 

11:39
On resuming— 

The Convener: Colleagues, we now resume the 
meeting with our third panel on the Joint 
Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill. I am pleased 
to welcome Peter Peacock, the Minister for 
Education and Young People; his deputy, Robert 
Brown; Maureen Verral, head of children and 
families division, Scottish Executive Education 
Department; Jackie Brock, head of inspection and 
quality improvement branch, children and families 
division, Scottish Executive Education 
Department; and Andrew MacLeod, Scottish 
Executive Health Department. 

Thank you for coming to give evidence this 
morning. I hope you have had an opportunity to 
catch up with some of the oral evidence and the 
substantive written comments that we have 
received on the bill. I invite the minister to make 
some opening remarks. 

The Minister for Education and Young People 
(Peter Peacock): To be honest, convener, while I 
have been partially briefed on what has happened 
in the last hour and a half, I have not been fully 
briefed. However, I have a feel for what has been 
said and I have seen the written evidence. I do not 
have anything more to say. I gave evidence to you 
on the background to the bill a couple of weeks 
ago. I am more than happy just to take questions 
from members and to see where we go. 

The Convener: I will start by asking about the 
consultation process. A number of the written 
responses that we received, particularly from 
organisations that are directly involved with 
children and young people, are critical of the lack 
of consultation, particularly the lack of opportunity 
to consult children on the bill. Would you care to 
comment? 

Peter Peacock: I can understand that. As we 
discussed a couple of weeks ago, because we are 
seeking an accelerated process, the procedure is 
necessarily different from that which the 
Parliament would normally undertake. We have 
been very up front about the whole inspection 
regime. A huge number of professionals across 
the board—social workers, police, health 
professionals and others—have been involved in 
an extensive consultation on the whole inspection 
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system. As you know, we have piloted inspections. 
That has given rise to a series of 
recommendations on how we can make 
improvements. 

In the background, there has been a lot of 
consultation on how the policy should operate. As 
you are probably aware, once we got close to the 
bill, Andy Kerr and Robert Brown attended 
meetings—particularly with health professionals—
to explain the background to our thinking. Before 
we lodged all the information and the bill, we 
briefed Opposition spokespersons and as many 
people as we could about our intentions. 

I accept that the timetable is accelerated, but we 
have gone to a lot of effort to ensure that 
everybody is well informed about what we are 
seeking to do and that they have the opportunity to 
respond to the bill, the regulations and the 
protocol, which we published in advance of the 
normal timescale for a bill. That was all done with 
the intention of enabling people to say what they 
want to say. 

As we move through the parliamentary stages, 
we are still listening and reading and picking up 
from representations things that we can do to 
finesse the arrangements. We are more than 
willing to consider those things. We are doing what 
we can in the circumstances; we have covered the 
bases pretty well. 

Dr Murray: During our evidence-taking 
sessions, members of the medical profession in 
particular have expressed concerns about access 
to records. One suggestion is that medical records 
should be inspected only by medically qualified 
inspectors, who can share relevant information 
with other inspectors, possibly on an anonymous 
basis wherever possible. Could that be 
incorporated in the bill? 

Peter Peacock: The short answer is no. 
Remember that we are seeking to reflect in the 
inspection process what ought to be the actuality 
of service provision for children, particularly 
vulnerable children—children who are at risk in 
one way or another. Increasingly, we expect 
services to work together on a complementary 
basis; to share their practice, whether medical 
practice, social work practice or police practice; to 
effect change in services; to improve the 
outcomes for young people on a joint basis; and to 
work increasingly as a single team, not as 
individual professions. We aim for that to be day-
to-day practice in children’s services and child 
protection. We are seeking to replicate that in the 
inspection process and to take a genuinely 
multidisciplinary approach. 

We are talking about inspection teams of 
professional, highly qualified, experienced 
individuals who are capable of making judgments, 

assessing and analysing information and—in the 
context of the arrangements that we are setting 
out—sharing that information between 
professionals to discuss issues. 

It would not be right if only social workers could 
deal with the social work bit, only police could deal 
with the police bit, only doctors could deal with the 
doctors’ bit and only health visitors could deal with 
the health visitors’ bit. That would defeat the 
purpose of the overarching, joint professional view 
about how to proceed. 

That said, I clearly understand the sensitivities 
around the territory of health records, but in this 
context it does not follow that only doctors can 
assess the work of doctors. 

11:45
Dr Murray: I do not think that that was the 

suggestion. I was talking about extracting the 
information from the medical record. The point is 
that a medically qualified person would know what 
information was relevant and what was not. It 
could also be a matter of concern to patients if 
they thought that their medical records were going 
to be shared with the police. 

Peter Peacock: I did not catch your second 
point.

Dr Murray: Teenagers, for example, could be 
concerned if they believed that their medical 
records might be shared with the police. 

Peter Peacock: The principle that I was trying to 
set out still applies to access to records. That is 
not to say that one of the inspection team who 
accesses the records will not be medically 
qualified. There will be medically qualified 
members of the joint inspection teams—
paediatricians for example—but I could not 
necessarily guarantee that that will always be the 
case. 

There is a slight danger of thinking that we are 
always focusing on the heavy interrogation of 
medical records and medical files. We are talking 
about giving the inspection teams access to 
clinicians and other professionals, but particularly 
to those in the medical profession who are not 
only not entitled to give access to their files, but 
are not entitled to have conversations with the 
inspection team about what has been happening 
with a child. That is why we have introduced this 
legislation. 

I do not know whether the committee got to this 
in the evidence that was taken last week, but the 
way the inspectors see it is that they will do the 
overarching examination of policy, systems, 
leadership and processes in the organisation, then 
hone that down to what they need to examine in 
more detail. Part of that will be to track some 
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children through the system to see how they have 
been treated. That would not lead to a medical 
situation in all circumstances, but it might well do. 
They might be able to resolve an awful lot without 
interviewing or dealing with doctors or health 
visitors, but there is a likelihood that they would 
have to do that. 

The inspectors have told me that a huge amount 
of what they look for would be resolved if they 
could have quality conversations with the GP, the 
health visitor or whoever about what actually 
happened in the case, so that they get a better 
feel for the circumstances. The inspectors might 
never require to go beyond that point and to look 
at medical records, but then again they might.  

The issue of looking at records is at the margins 
of, rather than central to, inspectors’ thinking. 
Once they get to that point, irrespective of whether 
the inspectors who have been doing the lead work 
on the issues on a child are medically qualified, 
they are probably the right people to look at the 
file. I do not think that that is incompatible with the 
professionalism of the inspectors and the quality of 
the people about whom we are talking about being 
able to look at the records. 

We should also remember that the same 
professionals will be looking at social work 
records, school records, police records and so on. 
I am not sure that there is anything specific about 
medical records that is different from the police 
records, social work records and school records to 
which they will also have access. In that sense, we 
want to maintain the principle that the professional 
inspectors should get access to those records 
when circumstances require. 

Your second point was about the police. Correct 
me if I am wrong, but I assume that you are 
alluding to the possibility of a policeman or 
policewoman finding evidence of a crime on which 
they would be obliged to act, even if it was 
retrospective. You have a point there. We will think 
an awful lot more about that and see what we can 
do—in consultation with others—to ensure that 
neither is the teenager or young person put into a 
position that they would not be put into but for this 
piece of legislation, nor is the police officer put in 
that position. We will need to think it through 
slightly more carefully—hence the benefit of this 
kind of scrutiny of the process. 

Lord James Douglas-Hamilton: I have a few 
quick questions, the first of which is on a technical 
point that the Subordinate Legislation Committee 
raised on the sufficiency of powers. Although 
section 8 makes a number of repeals of other 
legislation, it makes no provision for transitional 
arrangements. Is such a power needed? I imagine 
that it may not be and that the Executive has 
sufficient powers as it is. 

Peter Peacock: I understand that, as a result of 
the question from the Subordinate Legislation 
Committee, we need to look again at the issue. At 
present, we are considering the exact point that 
the committee made and, if necessary, we will 
seek to meet it. 

Lord James Douglas-Hamilton: My second 
question is related. What powers of direction will 
the minister have with regard to the 
recommendations that are made by a joint 
inspection? The bill does not appear to contain 
any powers of enforcement. I imagine that the 
minister will have sufficient powers, one way or 
another, but perhaps you will clarify the position. 

Peter Peacock: I want to be clear whether we 
are talking about the powers that relate to the 
inspection itself or those that relate to issues that 
may arise from an inspection. 

Lord James Douglas-Hamilton: The powers 
that relate to the recommendations that arise out 
of an inspection. 

Peter Peacock: It appears that the power to 
direct is available to me as a minister through 
other forms of powers in local government and 
social work acts. Again, I will check the specifics of 
the point. 

All our experience of inspections over many 
years, particularly in education and social work, 
leads me to say that when inspectors make clear 
their recommendations on finding a deficiency, the 
recommendations are invariably—and I mean 
invariably—acted upon by the agencies at whom 
the recommendations are directed. That happens 
irrespective of whether a minister gave a direction 
for it to happen. 

Lord James Douglas-Hamilton: My third 
question relates to offences. I understand that the 
Social Work (Scotland) Act 1968 places the 
provisions for offences on the face of the bill. I also 
understand that that provision is being considered 
as subordinate legislation in this case. Would it not 
be more consistent with past legislation to put the 
offences in the bill? 

Peter Peacock: The Subordinate Legislation 
Committee has raised the point. We are taking 
advice on the matter. 

Lord James Douglas-Hamilton: My last 
question has been answered to a large extent. 
Should the power to require medical records to be 
shared with the inspection team be restricted to 
cases in which there is a concern about child 
protection? 

Peter Peacock: Yes. We are clear that, in child 
protection terms, the way in which we want to 
proceed, which is by implied consent, is the right 
way to proceed. If the question is about wider 
children’s services inspections, I advise Lord 
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James that we are still consulting on that. I can 
see circumstances in which it would be wrong to 
proceed on that basis—in fact, consent would be 
absolutely necessary. I am talking about 
circumstances in which there is no risk to the child 
and no lessons to be learned in that respect, but in 
which the wider provision of sexual health 
services, for example, are being looked at, which 
would mean that there is not the same 
requirement for access to medical records. 

The Convener: From the responses that we 
have received, we can see that the issue of 
consensus is fairly crucial. 

Fiona Hyslop: The bill is split into two main 
parts: children’s services and social work services. 
In your last comment, you acknowledged the 
different issues that apply to consents and 
confidentiality for the purposes of child protection 
and children’s services, but the bill is not drafted 
like that. Will you be open to amending the bill? 

Peter Peacock: I am not clear that there is a 
problem with the bill. We are still consulting on the 
matter in respect of the protocol that flows out of 
the regulations that are attached to the bill. I am 
not clear that there is a problem with the bill, but I 
will try to ensure that that position is made clear. 
Our intention is not to widen access to medical 
records by default, in any way; we want to restrict 
access to when it is required for child protection 
purposes. I will happily ensure that we check that 
aspect, but as I sit here today I have no reason to 
believe that the problem is with the bill; the 
apparatus around the bill needs to be clearer. 

Fiona Hyslop: One of the matters that became 
clear from the evidence of our previous witnesses, 
particularly the BMA, is that that they worry that, 
because most GPs will not know about the bill, it 
will start to unpick the fundamental issue of trust 
and confidentiality. They feel that hasty, ill-
thought-through legislation could be 
counterproductive to the impetus to share 
information for child protection services and that 
we should not put up unnecessary, artificial 
barriers. If reassurances could be given, 
particularly on the face of the bill, about the 
differentiation between consent and confidentiality 
for child protection and children’s services 
generally, that might be a helpful way of 
implementing what people recognise is required in 
law.

Peter Peacock: I will reflect on that point. I do 
not think that the problem is what is on the face of 
the bill; I think that it relates to how we clarify the 
protocols. However, I will reflect specifically on the 
point you made, to ensure that we are not sending 
any false signals into the system. 

I completely appreciate the point that the BMA, 
the GMC and others made, although they take 

slightly different positions. There is a fundamental 
principle at stake in the sense that we are asking 
for access to both records and conversations. 
Gaining access to the latter is much less 
controversial than gaining access to records. We 
are very anxious to ensure that we get things right. 
We do not want to intrude unnecessarily, in any 
sense, in the proper relationship that exists 
between a professional and their client or patient. 
That is equally true of other aspects—social 
workers and others. We want to ensure that we 
have got this right. 

The written evidence from the BMA and others 
referred to potential ways of looking at the protocol 
and refining it to give greater clarity. We are more 
than happy to look at that and have further 
discussions about it, because we want to get this 
right. We need to ensure that it is understood that 
the principle that we are trying to establish is that 
we can get access when it is necessary to do so, 
but that we do not in any way want to open up any 
wider implications for the general relationship 
between GPs, health visitors and social workers 
and their clients. That is why we want to get this 
right. We are more than happy to engage in further 
dialogue about all that to ensure that we get things 
right.

Fiona Hyslop: Similarly, on the parameters, do 
you have any concerns about NHS Quality 
Improvement Scotland’s comments last week that 
lessons might be learned from the bill for other 
vulnerable groups, particularly those with mental 
health problems, regarding having access to 
records for future inspections? 

Peter Peacock: I am crossing one bridge at a 
time. We have a very clear policy objective in 
relation to child protection, which we talked about 
when I was here a couple of weeks ago. We need 
the powers that the bill proposes in order to 
proceed to our objective. Our thinking at this stage 
has not gone beyond that. If or when we sought to 
embrace wider thinking about that, we would 
obviously come back to Parliament in that regard. 
However, my thinking now is purely on children’s 
services and child protection. 

Fiona Hyslop: Okay. Can I ask about the 
relationship with the voluntary sector? Children’s 
services as defined in the bill refer to a section of 
the Local Government in Scotland Act 2003. That 
is the main, predominant relationship. However, as 
we heard from the care commission, the 
independent voluntary sector now provides 50 per 
cent of children’s services. What do you see the 
relationship being between the joint inspectorate 
and the voluntary sector? In addition, the Scottish 
Children’s Reporter Administration has submitted 
a written response. Obviously, that opens up a lot 
of different aspects. Would you like to comment on 
what you think the impact of the bill would be on 
those sectors? 
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12:00
Peter Peacock: There is no doubt but that with 

the modern provision, which is a mix of provision 
from the private sector, the voluntary sector and 
the traditional public sector direct service delivery, 
the inspection regime is about looking at the 
impact of the delivery of services, whoever 
delivers them. In this context, it is mainly local 
authorities that commission them, but the health 
service and others can commission them as well. 

The implication is that the inspection regime 
applies to those who provide services on behalf of 
the state, albeit through the voluntary or private 
sectors. That is one reason why we involved the 
voluntary sector throughout in designing the 
inspection system. It has been an active 
participant in ensuring that the design of the 
system is right, and it was part of the pilot 
programmes. I believe that you have received 
evidence that the voluntary sector supports the 
principle. 

There is still a job to be done over time to 
ensure that the full implications are understood by 
all bits of the voluntary sector—and the private 
sector, for that matter, although it will not be 
involved in children’s services to the same extent 
as the voluntary sector. I am sure that there is a 
job to be done in terms of broader education. 
However, the voluntary sector organisations that 
have been involved are fully aware of the 
measures and are enthusiastic that they will help 
to deliver improved services in future. 

The Convener: Before I call the next question, I 
welcome four members of the National Assembly 
of the Republic of Serbia who have joined the 
committee this morning. I hope that you are 
enjoying the proceedings. I look forward to 
meeting you later in the day. 

Mr Macintosh: I return to confidentiality. The 
BMA said that, in conjunction with the Scottish 
Executive, it drew up a code of confidentiality that 
governs the way in which it is audited by health 
boards. It wishes that the protocol was more 
closely aligned with that carefully negotiated code. 
The key difference between the code of 
confidentiality and the protocol is that, under the 
code, all patients have an opt out. In doctors’ 
practices, information is displayed that states, 
“Information about your medical records may be 
shared for the purposes of audit. If you do not wish 
this to happen, please draw it to the attention of 
the practice.” 

The code has not been in use for long, and the 
opt out has not been used to a great extent, but 
the BMA was exercised by the removal of that 
right from 16 and 17-year-olds. Introducing such a 
measure would improve the implied consent that 
you believe already underpins the system, and 

probably would not impinge on the work of the 
inspectorate teams. It certainly bears 
consideration. What are your thoughts about that 
situation, which I had not heard of before today? 

Peter Peacock: Let me check one thing with 
officials. 

I would have to give that further thought. There 
were several parts to your question. As I 
understand it, the code of confidentiality was 
negotiated as part of the GP contract and relates 
to how the outcomes of GPs’ work are reviewed. I 
believe that the system operates on the basis of 
implied consent, so on that point there is no broad 
distinction. We envisage a system similar to that 
which you describe: adverts in GP surgeries that 
state, “This process is under way. If you have a 
particular objection, make it known to the 
practice.” Some, but not all, of the BMA’s points 
about the protocol are the opposite of what we are 
seeking to achieve. We will try to ensure that the 
protocol covers as many of the points as it 
possibly and reasonably can. 

The issue that I was thinking through with 
officials, and which I will have to think through 
further, is that if a child or young person said, “I 
understand that this is going to happen and I 
definitely do not wish to be part of it,” their views 
would be held in high regard. I suppose that the 
question is—again, I will have to think it through 
and come back to the committee—whether there 
are circumstances in which, notwithstanding that, 
the inspection team continues to think that 
something about a particular case gives rise to the 
need to access information. As I sit here today, I 
cannot say that there might not be such 
circumstances.  

At the end of the day, as the committee will 
remember, the process is one of checking that all 
the policy, practice and good leadership that has 
been set in place at a high level is working on the 
ground for kids. I will come back quickly to the 
committee on the point if I can. I want to check 
with inspectors whether those circumstances 
might pertain. They might not—the inspectors 
might feel that there is plenty of evidence from 
other sources about practices to attest that what 
they are thinking is confirmable. I will have to 
check that small point before I can give a definitive 
answer. 

Mr Macintosh: I appreciate that. As I said, we 
heard the evidence only today. It is quite clear 
from the protocol that health boards will make 
information available in their patient information 
leaflets. We are talking about a similar process.  

If particular, live, concerns are raised about a 
case, would the case be referred anyway to 
whoever needs to be involved, on the ground of 
child protection issues? Irrespective of the bill, 
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surely a decision would need to be taken about 
the overriding issue of patient confidentiality. If so, 
we would be talking about the retrospective audit 
of the inspection process. 

Another issue that we did not get the chance to 
explore with the BMA is what is to be done about 
very young children. A 17-year-old can give their 
permission, but how is the permission of an eight-
year-old to be sought? Will the parents be asked 
for their permission? What will happen in terms of 
the code of confidentiality to which GPs are 
operating at the moment? Lessons might need to 
be learned in that regard. That said, they may not 
skew the results or findings of an inspection 
programme.  

I have one other question, which follows on from 
the point that Elaine Murray raised on the police 
and the restrictions on inspectors. Again, the BMA 
suggested that it should be an offence for an 
inspector to breach confidentiality. The example 
that the GMC gave was that of the Healthcare 
Commission in England and Wales. We heard that 
the act that set up its operation includes offences 
that pertain to breaches of confidentiality by 
members of the inspectorate. 

I understand that the current protocol says that 
all members of an inspection team have received 
appropriate training and that they are bound by 
professional, legal and contractual obligations to 
preserve confidentiality. A concern has been 
raised with regard to the police. Have you thought 
about the introduction of offences to underpin the 
inspectorate’s contractual, legal and professional 
relationship? 

Peter Peacock: The short answer is no. There 
is a point of distinction between the concerns that 
were raised about the police and inspectors 
generally. The point that I made earlier about the 
police related to the specific obligation on police 
officers. 

Mr Macintosh: They have two obligations. 

Peter Peacock: Yes. We need to be careful that 
we do not just bracket all that together.  

We have not thought about the issue. In terms of 
access to files, there is nothing in other pieces of 
legislation that would result in the prosecution of 
an inspector if they breached confidentiality. The 
evidence that I have gathered from my inquiries 
into these matters tells me that no complaint has 
ever been made about an inspector breaching 
confidentiality. The route is not one that we would 
want to go down. Obviously, I will reflect on the 
matter and look at anything the committee says on 
the subject. That said, the route is not immediately 
attractive. 

The Deputy Minister for Education and 
Young People (Robert Brown): The issue is also 

bound by things to do with the potential for 
dismissal, employment sanctions and so forth and 
perhaps several liability things as well. Regardless 
of the criminal side, there are already a number of 
major sanctions in the unlikely event that 
something like that happened. 

The Convener: I will pursue the point slightly. 
One of the concerns that a number of bodies have 
raised in their responses is the balance between 
what is on the face of the bill and what is left to 
regulation, protocols and so forth. I wonder 
whether there needs to be a reference on the face 
of the bill to the duty of confidentiality and to the 
use of sensitive information received in the course 
of an inspection being for the purpose of the 
inspection only. That would provide security for all 
parties involved, including children and young 
people, and ensure that the process is robust. 

Peter Peacock: I am happy to consider whether 
there is merit in making it clear in the bill that 
inspection must operate within a confidential net or 
framework. I will come back to you on that, or 
make our thinking on it known during the stage 1 
debate.

I was not clear whether you were asking about 
whether the protocol itself should be statutory. 

The Convener: The issue is making clear in the 
bill or in regulations what status the protocol will 
have in relation to the bill and regulations. That is, 
it should be made clear whether the protocol will 
just be a guidance document or whether it will 
have statutory backing. 

Peter Peacock: The bill establishes the broad 
position and regulations establish the framework 
that will be in the protocol, which will not be 
statutory, I understand, in the strict sense. 
However, we are listening to what people are 
saying about that and I will be interested in what 
the committee says about it when it reports, 
having heard all the evidence and reflected on it. 

We dealt with the Education (Additional Support 
for Learning) (Scotland) Act 2004 and the code of 
practice that flowed from it by making it clear to 
Parliament that we would be happy to consult the 
committee about the detail. I am prepared to say 
to you today that I am more than relaxed about 
consulting the committee in the same way about 
the protocol for this bill before ministers approve it 
in regulation. I am happy to make that offer 
straight away. I do not think that that will be a 
difficulty. It might provide reassurance that the 
protocol will receive scrutiny in public. 

The BMA talked about the potential of splitting 
the protocol into a statutory and a non-statutory 
bit, because it recognised that part of the benefit of 
the protocol being non-statutory is that it can be 
flexible and can adapt quickly without having to 
come back through parliamentary processes to be 
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changed, which it would otherwise have to do, 
even for comparatively minor changes. We are 
reflecting on all that, but my instinct is that the right 
balance is to have the protocol’s parameters 
strictly defined in regulation but leave it freer to be 
adapted as appropriate. However, I am equally 
content to ensure that Parliament has a place in 
that, so that there can be public scrutiny of the 
protocol beyond the consultation. 

The Convener: With the old phrase “have 
regard to the protocol” being included somewhere, 
so that inspection teams must have regard to it. 

Peter Peacock: I am happy to consider that. 

Mr Ingram: You have answered a few questions 
from my colleagues about the concerns that the 
Subordinate Legislation Committee expressed, 
and I want to ask another. Can you clarify the use 
of what appears to be a very wide power under 
section 2(1), which is for ministers to direct any 
“person or body … to participate in the conduct of an 
inspection”. 

That is in addition, of course, to the inspectorates 
that are laid out in section 1(6). Why do you need 
such a wide power? How do you intend to use it?  

Peter Peacock: The intention behind the power 
is to allow associate inspectors to be included in 
the inspection team, as is current practice in other 
forms of inspection. As you are probably aware, it 
is not only educationists who are involved in 
schools inspections, and there are similar 
arrangements for other kinds of inspection. Not 
only for joint inspections, people are brought in 
from other disciplines because they have 
particular insights, expertise or life experience. 
The principal purpose of the power in section 2(1) 
is to allow that to happen. Maureen Verral might 
have something to add to that. 

Maureen Verral (Scottish Executive 
Education Department): In the pilot inspections, 
a consultant paediatrician was involved as an 
associate inspector. Section 2(1) will give 
ministers the power to appoint associate 
inspectors, but section 2(2) will give ministers the 
power to restrict the powers of associate 
inspectors. That means that the power to appoint 
associate inspectors is not a broad, sweeping 
power to appoint just anybody who would then 
have all the powers of inspectors. The associate 
inspectors will have restricted powers. 

12:15
Fiona Hyslop: Are you still convinced that it is 

right to include in the bill the provisions dealing 
with social work services? 

Peter Peacock: You are referring to part 2. 

Fiona Hyslop: Yes. Are you convinced about 
that, bearing in mind the oversight when the Social 
Work Inspection Agency was established? 
Another piece of legislation is having to be bolted 
on. Those who are affected have not had a fair 
opportunity to be consulted properly, as the bill is 
being rushed through. Moreover, it is difficult for 
the Parliament to give the bill the scrutiny that it 
deserves. Attention has, quite rightly, focused on 
the child protection provisions. On reflection, do 
you think that a stand-alone bill would have been 
justified, which could have allowed proper 
consultation of those affected? 

Peter Peacock: No. We are where we are in 
relation to part 1. The bill is an appropriate vehicle 
for the provisions in part 2 because we have 
recognised that we do not have sufficient clarity 
about the powers that we require for the Social 
Work Inspection Agency. In a sense, that is the 
least controversial bit of the bill. We seek to bring 
social work inspection, in the broader sense, more 
into line with the practices of education inspectors 
in inspecting local authority functions. Our 
proposed approach is quite different, but it is very 
similar to the way in which education inspectors 
operate. We want to ensure that we have the 
powers—the absolute cover—to allow that to 
work.  

The fact that we are using the vehicle of the bill 
will not stop you scrutinising our proposals—you 
will scrutinise them and I am sure that you will 
raise legitimate questions about them. We will try 
to ensure that we answer your concerns 
satisfactorily. However, it would not be right to 
keep the proposals for another piece of legislation 
in the future. It is not clear to me when another 
opportunity might arise. We are anxious to get on 
with this work now.  

Fiona Hyslop: I will move on to specifics. Much 
of the written evidence that we have received 
discusses the confusion over terms. What is a 
“medical practitioner” for the purposes of the bill, 
for example? A variety of phrases are used about 
health records and medical records. You will of 
course wish to ensure that the records of health 
visitors and nurses and so on are covered. Having 
seen the written evidence that we have received, 
do you think that amendments could be made to 
clarify exactly what is meant in such instances? 

Peter Peacock: We think that we have got it 
right with those terms, but I am happy to reflect on 
that concern. If there is any dubiety, we want to 
ensure that things are clear. I cannot give you a 
guarantee about what we will do, but we will 
certainly examine that point.  

Fiona Hyslop: Another point of detail, but also 
of principle, is the age issue. The bill states: 

“‘child’ means a person under 18 years of age”. 
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Could you reflect on your policy reasoning for that 
definition? There are also concerns about consent 
and confidentiality, even if we operate on a basis 
of implied consent. There is the matter of 
retrospective access to cases—implications arise 
from the fact that in some cases the children 
involved will have grown up. 

Peter Peacock: Are you referring to cases in 
which somebody crosses the threshold between— 

Fiona Hyslop: Yes. Would you expect there to 
be a review at the age of 16? It would be 
reasonable to explore issues to do with 17-year-
olds with children; they themselves will be defined 
as children under the bill, but their own children 
might also be vulnerable.  

Peter Peacock: I am more than happy to look 
into that and to ensure that problems do not arise 
because of the nature of the definitions. There are 
different definitions relating to ages in different 
parts of the Scottish statute, which bring with them 
various obligations and rights. We will consider 
that point and ensure that there is nothing in the 
definitions that should cause a problem for what 
we are seeking to achieve or for individuals 
because of the passage of time. We will double-
check that.  

Mr Macintosh: One small point that was raised 
last week related to whether, under part 2, social 
work inspectors would have the power to enter 
private premises to inspect the services that are 
provided by childminders, foster carers and so on. 
I think that we were told that that would be looked 
into and that HMIE would report back on the 
matter. Have you had a chance to consider that 
issue?

Maureen Verral: Essentially, the matter that you 
raise is covered in the regulations by the definition 
of premises for the purpose of inspection. The 
right of entry will apply to any premises where a 
social work service is provided. We hit the 
boundary with, for example, a foster carer’s home. 
If the foster carer has six or seven foster children 
living with them, they are providing a children’s 
social work service, but would an inspection team 
have the right to enter their home? We discussed 
that with Graham Donaldson from HMIE. An 
inspection team might want to enter that private 
residence because there are a number of foster 
children in it. However, the power of entry is not a 
broad power of entry that can be used to go into 
anyone’s home in the area. The right of entry 
applies only to premises that are being used for 
the purposes of providing a service as defined 
within legislation. 

Mr Macintosh: But although it is a limited 
power, it could apply to private houses in the 
circumstances that you describe. 

Maureen Verral: It could. Of course, we would 
never envisage a team of inspectors just turning 
up and demanding entry. The inspectors would 
meet the foster family and discuss things with 
them. They would negotiate and agree on where 
they would have their discussions or interviews. 
The power must be exercised only where the 
premises are used for the provision of a service. 

Mr Macintosh: I have a more general question, 
which I put to HMIE last week. Is the intention of 
the bill to change SWIA into a body that is more 
like HMIE? Currently, SWIA has a consensual 
relationship with those whom it inspects. Although 
I am sure that HMIE has a consensual relationship 
with the bodies that it inspects, clearly its 
relationship is different and the system in 
education is more robust and rigorous. 

Peter Peacock: The issue is more to do with the 
robustness and the rigour of inspections than it is 
with their consensual nature. We have learned 
from the thorough way in which HMIE conducts 
inspections of local authorities’ education 
functions. That has given us all sorts of insights 
into what does and does not work and whether 
value is being added to local practice. We need to 
bring the same degree of rigour to bear in social 
work. The social work profession and directors of 
social work are keen to get that extra rigour into 
the process and to depart from the perception that 
social work inspections are not nearly as rigorous 
as inspections of education services. 

Robert Brown: I happened to meet SWIA for a 
briefing session. It is clear that its intention is to 
share good practice and to pursue the improving 
agenda. We know all about that from education. It 
is very much at the heart of what SWIA is trying to 
do.

Fiona Hyslop: In its written submission, the 
Association of Directors of Social Work stated that 
the powers for SWIA in part 2 of the bill should be 
the same as the powers in part 1, which means 
that inspectors should have access to medical 
records. The ADSW reflected on the recent 
inspection in the Borders and stated that the only 
reason why the social work inspection team could 
access medical records was that one of its 
members, who was from the Mental Welfare 
Commission for Scotland, was a doctor. Changing 
that situation would move things even further. The 
ADSW has extensive experience. We are trying to 
work out the parameters. There are concerns that 
the Executive is moving too far too quickly, but 
there are also concerns that it is not moving far 
enough. 

Peter Peacock: We are not thinking of moving 
as far as the ADSW suggests. Remember that I 
have powers under existing social work legislation 
to commission an inquiry into a specific matter if 
necessary. The inspection in the Borders to which 
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you referred illustrates a different point. In that 
case, we used certain powers, which meant that 
access to all sorts of things became possible, in a 
way that would not be possible with SWIA’s 
general powers. We do not have a gap in the 
armoury, because we have powers that we can 
use if necessary. We do not think that it is right to 
extend the part 1 powers to part 2, because that 
would involve crossing an even bigger Rubicon. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): Children 1st expressed concerns about 
staff shortages. It acknowledged that the bill is a 
good one with a few difficulties that can be sorted 
out, but it said that joint inspections are one part of 
a
“jigsaw of elements necessary to implement joined-up 
services”. 

It went on to say: 
“in our experience, staff shortages are currently 

preventing agencies from fulfilling their existing remits and 
from managing internal changes, and this undermines the 
ability of staff in the various agencies to work together and 
to undertake joint initiatives.” 

Will the joint inspections look at the problem of 
staffing? Will staff shortages be highlighted if they 
are found in any cases that the inspectors look at? 
Are there measures in place to ensure that there 
are adequate numbers of staff so that agencies 
can interrelate and work together before joint 
inspections begin? 

Peter Peacock: The experience of inspection in 
schools and education authorities is similar to 
what we propose in part 2 of the bill for SWIA. 
There is also potential to look at staffing in 
individual inspections into child protection issues.  

Inspectors have commented in the past when 
they have come across a situation in which 
organisations are obviously understaffed and they 
have made it clear when they thought that 
improvements were necessary, not just in staffing 
but in investment in equipment and premises and 
so on. It is not beyond the scope of inspections for 
inspectors to comment on that, but they do so in a 
balanced way. They would not talk about an 
organisation being short of one member of staff 
unless that were material to a particular situation. 
They comment generally on staffing matters. If 
something affected the operational effectiveness 
of the organisation in clear ways, we would expect 
the inspectors to comment. 

Ms Byrne: I am thinking of the example of the 
children’s hearings system. There might be a 
shortage of social workers in an area and the 
scenario might arise in which the social worker 
who has been working with the young person or 
family is unavailable and a social worker who is on 
call that day turns up at the panel instead; the on-
call social worker cannot reflect the same insight, 

depth of knowledge and working relationship with 
the clients. That happens frequently at the 
moment, as it does with joint support teams in 
schools when a social worker who should be 
available is not. If staffing is not in place, none of 
the proposals in the bill will work well. 

Peter Peacock: If inspectors come across a 
situation such as the one that you describe and 
they believe that that will impact on either the 
safety of the child or the operational effectiveness 
of service delivery, we would expect them to 
comment on that. That might not be due to staff 
shortages alone; it could be due to the logistics of 
the way in which people are deployed. We would 
expect inspectors to make comments on those 
kinds of material issues. 

The Convener: If members have no other 
questions, I will finish with one. Given that the bill 
is being put through at a rapid pace, perhaps 
without the level of consultation that we normally 
hope for, will the minister put on record a 
commitment to allow the legislation to be reviewed 
and further consultation to be carried out with the 
groups affected, particularly those that involve 
young people, prior to the establishment of wider 
children’s services inspections in 2008?  

Peter Peacock: Do you mean that we should 
reflect on how the legislation operates? 

The Convener: To look at whether there need 
to be any changes to the rules. 

Peter Peacock: We will reflect on how the 
legislation operates in practice and if it should 
impact on future legislation, we will gear ourselves 
up for that. Ensuring that the legislation is kept 
under firm review is part of our thinking. 

The Convener: I thank the minister and his 
team for coming along this afternoon. 

12:29
Meeting suspended.   

12:30
On resuming— 

The Convener: As members know, we have 
limited time to consider the bill: the stage 2 debate 
is in two weeks’ time, so we have only next week 
in which to consider our stage 1 report. I propose 
that we have a brief discussion of the key issues 
that we wish to cover in the report. I also propose 
that we discuss the draft report in private at our 
meeting next week in two bites. We will start the 
meeting by examining the draft report and 
considering any changes that we want to make to 
it. Then we will go into public to conduct the other 
business and give the clerks time to redraft the 
report. We will consider the redrafted report at the 
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end of the public part of the meeting, so we will 
have two chops at the report next week. 

Fiona Hyslop: Will you go through that again? 

The Convener: We will start by considering the 
original draft report in private at the start of next 
week’s meeting. Once we have considered any 
changes that we want to make, we will allow the 
clerks to make them while the committee deals 
with the rest of the business in public. Then we will 
consider the redrafted report at the end of the 
meeting to agree—I hope—the final text. 

Fiona Hyslop: How long will that take? How 
long will the clerks have? 

The Convener: It depends how long the 
business takes. If we can agree the broad thrust of 
the report today, I hope that we will not have too 
many changes to make at the next stage. We will 
have to publish the report next Wednesday or 
Thursday to keep to the timetable, so we will not 
have time to have a second meeting to discuss the 
draft report. That is the problem; we have only one 
and a half bites at the cherry. 

I invite committee members to comment on the 
issues that they want to include in the report. 

Lord James Douglas-Hamilton: I will make 
three quick points. First, the minister promised a 
firm review; the question is whether that should be 
in primary legislation. We should address that 
point. Secondly, we should address the question 
of the code of confidentiality as opposed to the 
protocol. The third point is whether there should 
be restrictions to cases in which there are 
concerns about child protection, rather than more 
wide-ranging inspections. 

Fiona Hyslop: Consent and confidentiality will 
be the main focus, but we must reflect on whether 
child protection is distinct from or a subset of wider 
children’s services and whether it is necessary to 
have a common approach or—to reassure GPs in 
particular and because of confidentiality—to make 
a distinction between the two. The minister, almost 
right at the start, said that he wanted to pursue 
implied consent, whereas Graham Donaldson 
stated clearly—we can check the Official Report,
as I have it here—that that was access without 
consent. That is fundamental. Has the minister 
shifted position—there is a big difference—or does 
“implied consent” mean that it is not really consent 
because it just happens to be mentioned in a 
leaflet or on a poster on a GP’s wall? 

The Convener: My understanding from the 
discussions that we had with officials such as 
Graham Donaldson was that they assumed that 
they had implied consent for inspections. The 
general implied consent relates to medical 
records, but Graham Donaldson was not allowing 
for the possibility—which the code of 

confidentiality has—that people could opt out of 
that implied consent. I think that that is the 
difference. The minister is suggesting that he is 
willing to consider the possibility of people being 
able to opt out of implied consent. 

Fiona Hyslop: Right. That needs to be made 
clear and up front because it is a key point. 

Mr Ingram: Would it not satisfy people if that 
modification were made? That was the impression 
we got. The other question was about medically 
qualified inspectors looking at health records and 
feeding the information back to the rest of the joint 
team.

Dr Murray: It sounded as if the minister was not 
prepared to go that way. 

The Convener: I would have thought that a 
medically qualified inspector should be involved in 
looking at the medical records, but that should not 
necessarily be exclusive. Different professionals 
might look at something differently and say that 
something that the medical person did not think 
should be brought to the team’s attention should 
be, because it would help the social worker, for 
example. It would be useful to have a medically 
qualified person look at the records because 
otherwise the team might not know what it is 
talking about. 

Dr Murray: There is also the issue about the 
police; the minister said that he would reflect on 
that.

The Convener: Yes, that is very important. 

Mr Macintosh: In order to make it easier for us 
to agree next week, we might flag up the issues 
rather than state that we have come to an 
agreement. We might or might not come to an 
agreement about our position. I agree that we 
have been discussing our concerns and I do not 
want to pre-empt next week’s discussion, but there 
is a difference between being concerned and 
stating our position. 

Ms Alexander: That might compel a change. 

Mr Macintosh: That is right. I have no problem 
with reflecting on evidence that we have heard 
and flagging up our concerns, but I would not want 
to give the impression that the committee 
endorses those concerns. I shared some 
members’ concerns, but not all of them. 

Ms Alexander: I am with Kenny Macintosh. 
From my earlier contributions, people would get 
the sense that I am essentially not persuaded of 
the case for the degree of risk compared with the 
need to have 360° information, as reflected by the 
paediatricians and the care commission. I accept 
that that is my view and it might not be the view of 
others on the committee. All that we can do is 
produce a report that gives balanced consideration 
to the evidence that we have heard. 
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With regard to the committee’s 
recommendations, it might be quite difficult to 
decide whether the committee just reflects what it 
has heard or takes a position. In the latter case, I 
see no way of avoiding votes and giving a split 
view. 

It is unfair to ask the clerks to try to resolve 
differences of principle through the drafting of the 
report. The fair thing to ask them to do is to try to 
reflect the evidence that was heard. 

The Convener: I know what you are saying. 
The committee needs to highlight the issues that it 
thinks are most significant and that we want the 
minister to look at again. We are not necessarily 
saying that he has to come to a view one way or 
another. 

Ms Alexander: That is a helpful steer for the 
clerks. 

The Convener: We have already highlighted 
some of the issues that we agree the minister 
should look at again, such as how consent is 
determined and whether there should be a duty of 
confidentiality in the bill. That would be beneficial. 

Fiona Hyslop: It is right that we flag up the 
issues and I do not think that there is any 
disagreement about what they are. Kenny 
Macintosh is right, however. We might all give 
different weightings to those issues, but there is 
common agreement about what they are. I am just 
concerned that we might be abdicating our 
responsibility, even through this rushed process, if 
we do not tease out the things that we agree on. 
Perhaps we should do that because if there are 
such issues, we should put them on the record. 

Mr Macintosh: That is great, if we agree them. 
Because of the nature of next week’s meeting and 
the drafting being done then, I am just suggesting 
that if we do the report in a certain way, we are 
more likely to be able to get through that process. 

Fiona Hyslop: Yes, as long as we separate out 
the evidence and the key issues from the issues 
that we agree on. We should probably discuss 
now whether there are things that we as a 
committee agree on. 

Dr Murray: We should also discuss whether we 
agree with the general principles of the bill, 
because that is quite central. 

Fiona Hyslop: Last week Jan Warner said that 
as it stands, the bill allows access without consent, 
so there is an issue about whether there should be 
a duty of confidentiality in the bill. We probably all 
agree that there should be. 

The Convener: That relates to the issue of what 
is meant by consent, whether express consent or 
implicit consent. 

Fiona Hyslop: Should that be determined in the 
bill? Should the bill say something about implied 
consent? We should explore what express 
consent and implied consent are to see whether 
we have a consensus. 

Mr Macintosh: The bill should say more about 
the protocols that are in place. At the moment 
there might be a perception that it allows 
unrestricted access to medical records, but it 
clearly does not. 

Fiona Hyslop: Jan Warner thinks that it does. 

Mr Macintosh: Every other piece of evidence 
has shown that that is not the case. There will be 
no unrestricted access to medical records. The bill 
has to make clear the restrictions on access and it 
should refer to the protocol. Perhaps we should 
consider whether the protocol should be set out in 
subordinate legislation. We are encouraging 
professionals to share information in their working 
practices; the inspectors also have to share 
information. The message that we are trying to 
send is that they are making professional 
judgments and sharing information. I did not 
accept the argument from the BMA that to do that 
would be going too far and would breach trust in 
doctors. I believe that it would benefit the welfare 
of all children and would improve children’s 
services other than just child protection services. 

Fiona Hyslop: There are different perspectives 
on the bill. Paediatricians see it as protecting them 
on issues of confidentiality, but the BMA and GPs 
take almost the opposite view. We have to reflect 
that in our stage 1 report, because we are 
wrestling with it. Because the bill is being dealt 
with at an accelerated pace, we have even more 
responsibility to analyse the issues. It is crystal 
clear that we have to share with the wider public 
our real concerns.  

On Elaine Murray’s point about the general 
principles, the fundamental issues are whether we 
are happy with the bill and the pace with which it 
has been introduced and whether we think it will 
do what is needed. It is clear from evidence that 
we have received that some people would prefer 
there to be a delay. We have to decide whether 
we agree. 

The Convener: I accept that. 

Lord James Douglas-Hamilton: We can go 
some way to addressing Ken Macintosh’s point by 
stating the dilemma of how much should be in the 
bill and how much should be left to regulations or 
protocols. My preference is to have as much as 
possible in the bill, especially in emergency or 
accelerated legislation. We do not need to 
consider how we should amend the bill; we are 
just referring to the question of amendments. As 
long as we do that accurately and honestly, 
honour is satisfied. We do not have to be in 
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unanimous agreement on how much should or 
should not be in the bill. We can decide that later. 

Ms Alexander: It is fair to make a point about 
the time between stage 2 and stage 3. Although I 
do not object to acceleration in general, given the 
dilemma with which we are grappling on the 
regulation and code, it would be ideal if the 
organisations involved had more time to reflect 
after the publication of the report. I want to 
endorse the principles of the bill and I do not want 
to explore too deeply whether it was right in 
principle to have an accelerated timetable. Once 
the bill starts this part of the parliamentary 
process, there is a danger that our consideration 
of it will be too truncated to allow for precision of 
final stage amendments. It is fair to reflect that 
point, because we are likely to have less than a 
week for that.  

12:45
Fiona Hyslop: We have agreed that we want to 

co-operate with the legislation, but what is the 
difference between having stage 3 on 22 
December—almost Christmas eve—and having it 
on 12 January? How many pilot inspections will 
take place over Christmas and new year? It is not 
that members want to burn the midnight oil over 
Christmas and new year; it is precisely for the 
reason Wendy Alexander outlined, which is that it 
would allow a greater gap. That is not necessarily 
unreasonable.  

The Convener: Graham Donaldson argued that 
to delay the passing of the legislation until after 
Christmas meant that he would be unable to start 
sending out letters about the next set of pilots until 
much later—he would be losing two weeks in that 
process.  

Ms Alexander: When do the next pilots 
commence? 

The Convener: Two pilots have been done, but 
there is a process in the protocol about the timing 
of the pilots. Graham Donaldson’s intention would 
be to get that process under way and to send out 
the first letters right away. I am not sure whether it 
is on the day of royal assent or on the day that the 
bill is passed. 

Ms Alexander: We have already made a 
comparison with England, where inspections 
started one year later and will be complete one 
year earlier than the timetable we are working to. 

The Convener: I am just saying that that is the 
argument that has been made—I am not saying 
whether I agree with it. It has been argued that in 
order to allow the administrative processes that 
are required to get the inspections under way to 
start earlier, it is better to pass the bill before 
Christmas.  

Ms Alexander: I have sympathy with HMIE 
telling us that it that it would like the issue on the 
agenda now because it needs to alert people, 
particularly health agencies, that that is the 
direction in which it is moving. There is now not a 
health board or GP out there who does not know 
that this is coming over the hill. However, if we are 
not going to move to an all-Scotland basis and if 
we will be doing the pilots for another 28 months— 

Fiona Hyslop: No, that is not true. 

The Convener: Joint inspection of child 
protection will go ahead immediately.  

Fiona Hyslop: Is this not a case of the tail 
wagging the dog? It is essential that the legislation 
is correct. Buying ourselves another three weeks 
might result in better legislation. Graham 
Donaldson could send out letters now, saying, 
“Should this legislation be passed, these are the 
areas that we might want to go into next.”  

The Convener: I am not saying that I agree with 
what Graham Donaldson is saying—I am saying 
that that is HMIE’s explanation for wanting stage 3 
complete by Christmas. It is perfectly legitimate for 
the committee to say in its stage 1 report that we 
are not happy with the timetable and that we want 
longer for stage 2 and stage 3.  

Mr Macintosh: There is a reverse argument, 
which is how much attention those who want to 
make their views known on the bill will pay to it 
between Christmas and 12 January. We are in a 
truncated period and, although it is frustrating, we 
have to come to a decision whether we accept the 
timetable and whether we want extra time.  

The Convener: If we are going to ask for extra 
time, I am inclined to ask for stage 2 to start a 
week later in order to allow members and 
ministers to give proper consideration to 
amendments. That would have a knock-on effect 
on stage 3. 

Fiona Hyslop: I am not convinced that anything 
significant will happen over that period.  

The Convener: It is not me you have to 
convince. I am just giving the reasons why we 
have been asked to complete stage 3 by 
Christmas; I am not defending those reasons. If 
the committee thinks that a longer period should 
be allowed for amendments at stage 2 or stage 3, 
it is reasonable for us to put that in our report.  

Lord James Douglas-Hamilton: That might be 
safer, because it will not make that much 
difference to those who have to implement the 
legislation—the professionals.  

Mr Macintosh: I agree. Stage 2 is the problem 
for me, not stage 3. It is about giving people 
enough time.  
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Ms Alexander: We should be considering stage 
2 amendments on 21 December.  

The Convener: At present, we are due to do it 
in two weeks’ time.  

The Convener: We are not scheduled to have a 
meeting then.  

Ms Alexander: On 7 December.  

The Convener: Sorry, three weeks’ time. The 
stage 1 debate is in two weeks’ time.  Fiona Hyslop: That would mean that there 

would be a greater gap before stage 3 as well, so 
we would get the benefit of extra time for stage 2 
and stage 3.  

Ms Alexander: Stage 2 is on 14 December.  

The Convener: Stage 3 was due to be on 21 or 
22 December. If we delay stage 2 by a week, it 
means that we will have a meeting on 21 
December, which is not scheduled at present.  

Mr Macintosh: We could ponder it next week.  
The Convener: It does not affect how we 

complete stage 1—we already have the timetable 
for that. I am perfectly happy for us to put it into 
the system that we would like at least an extra 
week to consider stage 2 amendments, which 
would have a knock-on effect on stage 3.  

Fiona Hyslop: But we might need to have that 
to have a second bite at stage 2. 

The Convener: There is one final thing before 
members leave. Do members agree to take the 
draft report in private next week? Fiona Hyslop: Is there anything the clerks want 

from us?
Members indicated agreement.

The Convener: We have to comment on 
consultation in the report. Quite a lot of criticism of 
that is reflected in the evidence. We can say that 
we note the reasons why that is happening.  

Meeting closed at 12:52. 

Fiona Hyslop: Some organisations are 
concerned that the Education Committee is the 
first to have contacted them. I suppose that the 
Executive is of some concern.  

The Convener: The other important aspect is 
that we refer to the need continuously to review 
the process after the legislation is implemented 
and to involve the stakeholders in that review. I 
made a point about a review in June 2007— 

Fiona Hyslop: I am sure that that can be written 
into the legislation. Wendy Alexander might 
remember the Housing (Scotland) Bill a while 
back. I tried to lodge amendments to require there 
to be a statement—I think that it was a statement 
on homelessness. There are mechanisms to put in 
the legislation a requirement for ministers to report 
to Parliament.  

The Convener: Do we wish to comment on the 
Subordinate Legislation Committee’s report or to 
endorse that committee’s comments? 

Mr Ingram: That should feature in the report.  

The Convener: We are meant to comment on 
the financial memorandum, although there is not 
much to say on that. Are we content with the 
financial memorandum? Have we had anything 
from the Finance Committee on that?  

Eugene Windsor (Clerk): Just the 
questionnaire. 

The Convener: It has not made any comments, 
however.

Eugene Windsor: No.

Ms Alexander: On our timetable, when are we 
doing the second reading? 
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Education Committee,10th Report, 2005 (Session 2) - ANNEXE B 

EDUCATION COMMITTEE 

EXTRACT FROM MINUTES 

22nd Meeting, 2005 (Session 2) 

Wednesday 30 November 2005 

Present:
Ms Wendy Alexander Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy Convener) Fiona Hyslop 
Adam Ingram Mr Kenneth Macintosh 
Mr Frank McAveety Dr Elaine Murray 
Iain Smith (Convener) 

The meeting opened in private at 10.03 am. 

Joint Inspection of Children's Services and Inspection of Social Work 
Services (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report

Joint Inspection of Children's Services and Inspection of Social Work 
Services (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. The Report as amended was agreed to. 

The meeting closed at 12.21 pm. 
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SUBMISSION FROM ABERDEEN CITY COUNCIL 

JOINT INSPECTION OF CHILDREN'S SERVICES AND INSPECTION OF SOCIAL WORK 
SERVICES (SCOTLAND) BILL 

Aberdeen City Council and its partners in children's services, welcome the opportunity to 
provide written evidence on the general principles of this Bill. 

This is a multi-agency response, which has had input from Aberdeen City Council's social 
work and education services, from NHS Grampian, the Reporter's office, and voluntary sector 
representatives.    

RESPONSE: 
It is acknowledged that this needs to happen in order for joint inspections to proceed in an 
effective way, and that legislation with its powers of enforcement will ensure total compliance. 

However, some concern was expressed regarding  "creating offences for enforcing any 
provision of the regulations", begging the question who is it envisaged might find themselves 
criminally liable? 

Clear guidance and expectations about how the various, sometimes conflicting, pieces of 
relevant legislation on data issues are to be interpreted and prioritised, will be needed. 

With regard to consultation, despite the list of bodies who have been involved, some 
uncertainties exist as the extent to which all professionals are aware of this impending 
legislation - and GPs were highlighted as a case in point.  Is the Scottish Executive confident 
that the mechanisms it has used for consultation have ensured that information has reached 
all relevant practitioners? 

It is not clear if the views of children and young people themselves were taken into account in 
the consultation.  Perhaps the Commissioner for Children and Young People could have had 
a role to play in this regard. 

The intention to tightly govern and regulate access to information through regulations and 
protocols is welcomed. 

We particularly value that the Bill provides a legal framework to ensure that inspections are 
carried out in compliance with obligations set out in the Human Rights Act 1998 and the Data 
Protections Act 1998. 

It was noted that in respect of Social Work inspections, production of relevant medical records 
would be only to a medically qualified inspector.  However for the joint inspections it is the 
intention that all members of the inspection team have access to such information.   

While there is a need to balance the requirement to conduct joint inspections in a meaningful 
way, with the requirement to respect confidentiality, there would seem to be strengths in all 
members of the inspection team, being able to see all the evidence. 

In Section 3 15 (e) of the Explanatory Notes, it is assumed that the definition of "other 
persons of a specified description" will be clarified in the regulations. 
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SUBMISSION FROM SOCIAL WORK AND EDUCATION ABERDEEN 

Joint Inspection of Services Children and Inspection of Social Work Services

 Response from Chris Booth, Head of Social Work and Pat Scott, Head of Education. 

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Act 2005

 Section 3 – there is no inclusion in this section of a duty to seek permission of the 
individual or individuals concerned before personal information is released.  Is this 
something that should be considered for inclusion?  The powers here appear sweeping 
with no apparent safeguards, appeal process or responsibilities placed on inspectors 
regarding their handling, use etc of this potentially highly sensitive information.   

 What happens, if for example, an individual feels they have been adversely 
disadvantaged in some way by an Inspector having access to personally sensitive 
information? 

 If it is to be an offence to not release the information is it an offence to misuse it? 

 Part 2 Section 4 – What happens if other information not related to the inspection 
comes to light in the course of an inspection?  What duties does an inspector have to 
act to say, protect children? report malpractice to an appropriate body? 

 Section 7 – does the definition of “child” need to be more detailed here.  In other 
legislation someone over 16 but less than 18 years but married is not defined as a 
child.  Also other individuals still subject to compulsory supervision under the Children 
(Scotland) Act 1995 via Children’s Panel may be over 18 years but still legally have 
child status. 

Children and Young Person’s the Joint Inspections (Scotland) Regulations 2005

 Section 5 – Are the powers of entry given here too sweeping?  Again there seems to 
be no responsibility here to act in an appropriate manner.  I am thinking about whether 
a qualifying phrase at 6.1 might be added:   “….. relating to provision of a children’s 
service except where to do so would adversely prejudice a service to a child or 
group of children or cause unnecessary fear, alarm or suffering to another 
individual.”

 Section 7 – Again here the power to require information seems too sweeping without 
any mitigation or responsibilities being placed on the inspectors regarding the 
protection of individual rights, the avoidance of harm to children and others, the 
handling of sensitive information and the right of others subject to these powers to 
appeal if they believe that the process has been undertaken in an inappropriate way or 
there has been abuse of power or damage to an individual or other. 

 The phrase from Section 7.1 “… any documents, records (including personal 
records) …” requires further clarification.  Given that Section 7.2 can also require 
provision of records which may be kept on a computer, clarity would have to be given 
that the inspector would not have automatic right to personal information of the 
computer owner regarding his or her personal matters as opposed to personal 
information in the sense of records held on an individual by way of personal notes 
taken in an official capacity. 

 There is a need for much greater clarity and thought here it would be unacceptable to 
give sweeping powers for access to computers and other types of information that was 
not relevant strictly to the pursuance of the inspection. 
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 If the Regulations are not carefully drawn there is a danger that power is being given to 
access information which through the very access would inevitably give the inspector 
information about personal details of the computer owner to which they may not be 
entitled.  Indeed there needs to be clarity as to whether this information needs to be 
provided by the individual professional, official or agency to the inspector rather than 
giving a power that the inspector, could for example, uplift or remove computers or 
other filing cabinets with documents in an indiscriminate or widespread manner. 

 This may also have implications for disruption of service which in turn may have 
implications for claims for damages/negligence being raised by third parties. 

 Section 8 – This section needs to clarify whether the power to require an explanation 
can only be applied to someone who is currently in employment by that agency (as 
opposed to having left) or who still carries out a specific professional or official function 
otherwise this may mean having the power to require explanation from individuals who 
have retired, left the Country etc and it is a question as to whether this is what is 
wanted by the legislation.  If so it raises some serious questions about infringements of 
people’s rights.  It may need to be more closely specified. 

 The word “require” needs further clarification.  It is not clear to what lengths an 
inspector might go to “require” someone to give an explanation or what action they are 
allowed to take if they believe the explanation inadequate.  This area needs to be set 
within a context. 

 Section 9 – Notwithstanding comments made above, this section goes far enough to 
place duties and responsibilities on the authorised inspectors.  The regulations need to 
set out as noted above a section on appeals for individuals, officials, professionals or 
agencies who believe that either they, their service or individuals concerned, have 
been damaged, injured or suffered loss, fear or upset by the actions or process 
conducted in the inspection. 

 Section 10 Offences – Again there is no offence here for the misuse or abuse of power 
by an inspector or misuse of information gained under these Regulations for the 
purpose of inspection only. 

Yours sincerely 

MR CHRIS BOOTH    PAT SCOTT
 Head of Social Work (Child Care)  Head of Service (Inclusion) 
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SUBMISSION FROM ABERLOUR CHILD CARE TRUST 

General Principles of the Bill 
Aberlour approves the general principles underpinning the Bill, namely to strengthen inspection powers to 
make sure inspectorates can work effectively together in the interests of securing improved outcomes for 
children.

Advantages and Disadvantages of the new legislation 
There are two key advantages of the Bill. The first being that it will be to enable certain agencies to 
undertake joint inspections of children’s services which could focus on particular themes such as child 
protection, effective integrated assessments and impact of integrated services on outcomes for children 
and young people. This will in turn hopefully lead to a reduction in duplication, and better coordination of 
inspections. 

Secondly it will broaden the existing Social Work Inspectorates remit beyond that of the  
existing provision in s.6 of the Social Work (Scotland) Act 1968, allowing for the inspection of services for 
children not yet subject to systematic inspection processes. 

We do not see any specific disadvantages of the proposed Bill but have some concerns which are 
highlighted below 

Consultation Process  
While Aberlour appreciates that without the legislation effective joint inspections cannot proceed and 
therefore there is some urgency in progressing it through the parliamentary process. However the 
timetable proposed and the consultation period afforded within this timetable has been exceptionally tight 
and consequently there has been little time and opportunity for full consideration to be given to both the 
content and implications of the Bill, the associated regulations and protocols. 

Concerns and Suggestions for Improvement 
The Bill allows those who hold relevant information to provide it to the joint inspection team without the 
need to seek expressed consent from any individual to whom the information relates. Aberlour 
appreciates that for the purpose of inspections it is not always possible or appropriate to seek such 
consent, particularly in respect of children at risk however there are implications in respect of the 
information agencies and organisations currently provide to service users about the confidentiality of their 
records.  

We can offer no suggestions as to how the Bill can be improved but would suggest that the protocols 
highlight that it is best practice to seek expressed consent whenever possible. We also suggest that the 
inspectorates provide clear and well publicised guidance about how they will access, use, share and store 
information from client and patient records.  

Kelly Bayes  
Head of Policy and Communicatons 
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SUBMISSION FROM ADSW                                                                                                                                               

ADSW very much welcome this Bill. The general focus of the Bill – that of requiring access 
to health records and personnel as part of the inspection of children's services - is absolutely essential 
to allow a full and accurate evaluation of the provision of these services. This Bill will give inspectors 
the powers they need to do their job. In addition, this Bill will put all agencies that have a responsibility 
for the protection of children on an equal footing. 

This Bill’s focus is on the evaluation of a service. We would hope that this Bill will also reaffirm the 
general importance that all agencies, but particularly health, need to share information to ensure that 
everyone who has a responsibility to protect children can make properly informed decisions at the 
right time. 

Whose records? 
This Bill will allow access to children’s health records and those personnel who have dealt with them. 
It is a mistake to believe that seeing the child’s health records will provide a clear picture of a child’s 
situation. A number of inquiries have identified the need to access the files of a parent or member of 
the child’s household to ensure an accurate picture of a child’s circumstances. An example of where it 
is necessary to access a parent’s files is where there is a risk to an unborn child. We are aware that 
extending the reach of the inspectors even further may be controversial but we believe that there are 
cases where it can be crucial. 

Safeguards  
Whilst the Bill’s objective is about ensuring a comprehensive evaluation of a service we should be 
careful that we do not ignore the rights of individuals. S2 (2) does give Ministers the power to restrict 
some authorised persons access to information by way of guarantees of confidentiality to be set out in 
regulations and protocols. We note that there is no provision in the Bill – or reference to it being 
picked up by the regulations - placing a duty on an inspector to seek informed consent before 
personal information is released. In addition, the Bill does not offer any safeguards or an appeal 
process for an individual who may feel they have been disadvantaged by an inspector having access 
to personally sensitive information. We must ask, should such safeguards be tucked away into 
regulations or are they better placed in primary legislation? 

Other records 
Will private and voluntary organisations be required to allow access to their files? Private companies 
provide some early years services while voluntary organisations play an important role in the delivery 
of children’s services and in child protection. Such organisations often have considerable contact and 
provide support to a child and it’s family. If this Bill is seeking to ensure that inspectors can gather 
information to allow them to have a full and clear picture of a child or a service, all organisations who 
have worked with the child and it’s family should be obliged to hand over files. Local authorities are 
commissioning more and more services from private and voluntary organisations and it is important 
that the same rules and regulations should apply to all service providers. 

Part 2 Inspection of Social Work Services 
ADSW very much welcome this part of the Bill as it removes any dubiety about the legitimacy of SWIA. 
However, whilst this Bill gives SWIA powers to carry out general inspections we are concerned that it 
does not give SWIA all the powers it needs to do this.

In the near future SWIA will be carrying out joint inspections of other services e.g., older people 
services, addiction services, etc. It is reasonably foreseeable they will need to look at health records 
in these inspections. In the recent inspection in the Borders, SWIA and the Mental Welfare 
Commission (MWC) inspected across agencies. Because the person who led the MWC in the joint 
inspection was a doctor it meant that he could access health records on behalf of the Inspection 
Team.  SWIA, by itself, would not have had the power to do so. This was a fortunate combination of 
circumstances but can it be guaranteed that a doctor would be involved in all future inspections? 

ADSW believe that Part 2 should give the same powers to inspectors as provided in Part 1. We fear 
that in only going so far, the Bill is rather short sighted and, with Parliamentary time so tight, the 
Executive is missing the opportunity to get it right first time. 

S
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The amount of regulation and inspection activity 
ADSW is entirely supportive of the need for vigorous and effective mechanisms for regulation and 
inspection as a means of demonstrating accountability for the provision of services to vulnerable 
people and, particularly where self-evaluation is in operation, builds a culture of performance 
improvement. However, social work services are currently regulated and inspected by the Social 
Work Inspection Agency, the Scottish Social Services Council, the Care Commission, the Mental 
Welfare Commission, Audit Scotland, Joint Future Unit, HM Inspectorate of Education and, from 2006, 
the proposed Community Justice Authorities. In addition, extensive performance information is 
required at regular intervals by the Executive. 

Whilst ADSW is fully committed to the effective scrutiny of what is a key public service, there needs to 
be careful consideration of the nature and extent of all of the activity these bodies generate in order to 
avoid duplication and ensure value for money. Participating with an inspection requires a significant 
amount of staff time. Therefore to minimise the burden placed on councils, inspection and regulatory 
agencies should be required to co-ordinate their activities to ensure that social work can focus in the 
provision of services to individuals that need them. 

S
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SUBMISSION FROM AYRSHIRE AND ARRAN NHS BOARD 

I thank you for your letter dated 9 November 2005 addressed to Mrs Wai-yin Hatton, Chief Executive, 
Ayrshire and Arran NHS Board, calling for evidence on the principles of the above Bill.  On behalf of Mrs 
Hatton, I would respond as follows. 

 We are fully supportive of a joint inspection process as a means of continuous improvement and 
as such approve of the general principles, which would enable all agencies to participate lawfully.  

 The main advantage of the new legislation is that it will support the provision of full information 
regarding the services and care provided in protecting children. Also, it will give authority to those 
agencies providing services and care to fully participate in the inspection process.  

 The main disadvantage is that there may be the potential for officers to neglect the good practice 
of informing parents and young people that information is being shared about them for the 
purpose of inspection, and it is considered good practice to share information with those 
concerned.   

 We are unable to comment on the Scottish Executive’s consultation process on the Bill. 

 A general concern relates to the enforcement of elements of the Bill, in particular within the 
Health Service.  Those required to facilitate the inspection process within the health system may 
still face challenges arising from staff referring to professional codes of practice.  In order to assist 
with this challenge, it would be helpful if information were issued regarding the inspection process 
through Regulatory/Professional bodies. 

A second concern has been raised in regard to Part 3, “Regulations for purposes of joint 
inspections”, sub-para (f).  Page 4 of the Explanatory Notes states “Criminal offences can be 
created in respect of any failure to comply with the regulations.”  It would be helpful to clearly 
state to whom this applies - is it organisations, individuals or both, and what type of offence is 
intended?  This may come across as extremely heavy handed and should be carefully phrased 
with further explanation. 

I trust these comments are helpful. 

Yours sincerely 

Mrs Liz Moore 
Director of Hospital Services/ 
Lead Director for Child Protection 
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SUBMISSION FROM BARNADOS SCOTLAND 

Introduction

Barnardos Scotland manages 62 services across Scotland working with 
over 10,000 children and families.  Barnardos Scotland works in close 
partnership with local authorities and has a keen interest in achieving 
the highest standards of provision in children’s services.  As a 
consequence we are able to provide evidence based on our wide 
ranging experience of working in children’s services.  

General Points 

1. Barnardos Scotland agrees with the general principles of the Bill 
and the intention to provide an appropriate legal framework to 
allow for joint inspections of children’s services. 

2. Barnardos Scotland is aware of the need to balance the need 
for inspection with the need to respect individual confidentiality.  
The detail of this will be contained in the regulations and 
accompanying protocols.  At this stage, it appears that this 
balance is achieved although we await the final drafts of the 
material. 

3. Barnardos Scotland is concerned at the speed of the legislative 
process and believes that the lack of time for proper scrutiny of 
the proposals heightens the possibility of unintended 
consequences.  There has been little time for professional 
discussion on this, far less the opportunity to consult with children, 
young people or families and this is a concern.  

Specific Points 

General Principles of the Bill 
Barnardos Scotland understands the principle intentions of the Bill to:  

• allow those who hold relevant information to provide it to the 
joint inspection team without the need to seek express consent 
from any individual to whom the information relates, and  

• provide SWIA with the express powers to conduct inspections of 
all social work services 

Barnardos Scotland agrees with the general principles of the Bill. See 
General point 1   
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Advantages and disadvantages of the Bill 
The Bill provides a legal framework to enable joint inspections to be 
carried out and this is welcomed.   

The Bill sets a precedent by removing a requirement for consent prior to 
access to health records.  This brings clarity to the issue of access to 
records for the purpose of inspection - in this respect we welcome the 
provisions within it.  However, this introduces new expectations on 
health professionals and consideration should be given as to how this 
will be implemented – particularly the requirement to operate within 
information sharing protocols.      

The Bill needs to be accompanied with robust regulations and 
appropriate information sharing protocols to ensure that there are 
sufficient safeguards – this has been assured by Ministers.  This requires 
to be consistent with the key legislative and wider principles governing 
the sharing of information – including those prescribed within the 
European Convention on Human Rights and the UN Convention on the 
Rights of the Child.  The two key principles are those relating to 
justifiable interference with children’s lives and that the interference is 
proportionate – and that these need to be balanced on the basis of 
the best interest of the child.   

The material produced so far does not pay sufficient attention to the 
promotion of good practice in relation to seeking consent for 
information sharing as a matter of routine and early in engagement 
with service users.  There is a need to amend practices so that service 
users are aware that information may be shared in particular 
circumstances and the inspection process is one of these.  This should 
be addressed in redrafting of the accompanying notes to the 
regulations and protocols.  See General point 2. 

Consultation on the Bill 
Consultation on the Bill has been totally inadequate and raises 
anxieties that in the rush to sort out one problem we may be 
unintentionally creating another unforeseen problem.  See General 
comment 3 

Concerns about particular elements of the Bill 
The Bill is aimed at ‘children’s services’.  This is understandable because 
of the difficulties in separating out child protection activities from other 
activities carried out within children’s services.  However, regulations 
and information sharing protocols are vital to ensure that the Bill does 
not have the unintended effect of putting the need to gain access 
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without consent above considerations of safeguards on the sharing of 
personal information.     

Barnardos Scotland is aware of useful work carried out across Scotland 
in respect of developing information sharing protocols amongst 
relevant agencies.  We suggest that this provides a useful framework 
that should be promoted at the same time as seeking legislation for 
access to information for the purposes of inspection.  

Issues not addressed in the Bill 
The Bill limits itself to children’s services.  However, it is arguable that 
access to adult records forms a significant part of the appropriate 
response to a child’s protection – it is most often adults carers from 
whom children need protecting.  Yet there is no intention to include 
access to their records as part of the consideration of the child 
protection inspection process.  If the desire is to have access to all 
records relevant to the care and protection of a child, then adult carer 
records may relevant in some circumstances and could provide crucial 
information that would otherwise be missed by always limiting access 
to the child’s records.  It is important that this information is available 
when required and that information sharing protocols ensure that there 
is a balance maintained between with the principle of interference 
and the principle of proportionality. 
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SUBMISSION FROM BMA SCOTLAND 

Introduction

The British Medical Association (BMA) welcomes the opportunity to provide evidence on the 
Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) 
Bill.

The BMA supports the aims of the Scottish Executive to improve child protection services, 
especially in the case of very vulnerable children and young people.  The medical profession 
is dedicated to their safety and wellbeing and is fully supportive of the introduction of 
measures that will improve communication between the various services for children. 

Our interpretation of this legislation is that it will enable joint inspection teams to 
retrospectively review child protection measures and children’s services in local authority 
areas in order to be satisfied that comprehensive procedures are in place to manage such 
cases.  It is not intended to be used to enable joint inspection teams to proactively become 
involved in individual ‘live’ cases.  However, this is not entirely clear and we would welcome 
clarification that this is the case. 

We would welcome clarity on the definition of children’s services, as we believe the 
proposed legislation would not simply cover child protection issues but other clinical services 
where quite different considerations should apply.  

Patient Confidentiality 

The BMA is deeply concerned that this legislation will enable access to patient identifiable 
data without the knowledge, consent or authorisation of the patient and that this erosion of 
confidentiality for children and young people could be detrimental to their care.  The reasons 
for this are outlined below: 

Confidentiality of personal health information is the cornerstone of the patient/doctor 
relationship.  Young people need to be reassured that their health information, which 
they share in confidence with a doctor, will be treated confidentially otherwise they may 
feel unable to trust and seek help from healthcare professionals.  If confidentiality is 
eroded by this proposed legislation, then it could have a drastic influence on whether 
young people report or seek help when they are at their most vulnerable.  

There are circumstances where it is appropriate for a healthcare professional to breach 
confidentiality, for example where there is a suspicion that a child or young person is 
being abused. Under these circumstances, it is already legally permitted and indeed 
accepted in practice for the sharing of information between relevant professionals.  The 
Scottish Executive’s proposals in this Bill do not appear to enhance the ability of 
professionals to act in these situations. 

The proposals are instead much broader and effectively allow access to patient 
identifiable information, without consent, for audit purposes.  Improving communication 
between the various services for children should not be achieved at the expense of 
children and young people’s confidentiality.  The BMA would support the use of 
alternative approaches such as seeking patient consent or the use of anonymised 
information, which are already commonly used in the NHS.  
In the case of General Practice a carefully considered agreement has been reached 
between the Scottish Executive Health Department and the Scottish General 
Practitioners Committee of the BMA on a Code of Confidentiality which we believe 
should be the basis of the procedures to access confidential health records.  It would 
seem odd that after reaching agreement on this code following many months of intense 
discussion and consideration, it should be overridden almost immediately by this 
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legislation. Our concerns on this matter are compounded by the fact that children and 
young people’s records will often contain sensitive, confidential clinical information about 
third parties, such as the child’s parents.  

The SPICe briefing for this legislation states (page 15) that joint inspections based on a 
consent model for access to identifiable information is not appropriate because: 

o “There is a risk that if consent were withheld in a number of cases, this could lead 
to a systematic bias in the final sample.” 

o “…it would not be in the best interests of children who have experienced abuse to 
ask them for access to their records and, in so doing, revive memories of what 
they are trying to overcome.”  

It is our understanding that all samples contain some degree of bias and it is difficult to 
argue that there will be systematic bias in the final sample without conducting an 
exercise to evaluate this assumption.  In regards to the second point, no evidence has 
been provided to support this assumption.  

While it may be that in a few cases involving abuse it might not be appropriate to seek 
consent, no such argument is advanced as to why consent should not be sought in the 
inspection of children’s services where there are no child protection issues.   

The BMA does not believe the Scottish Executive has made a convincing case to justify 
the use of patient identifiable information without consent for the purposes of joint 
inspection.  The Scottish Executive must clearly demonstrate that this degree of 
infringement of individual rights is necessary and justifiable or introduce measures to 
either seek consent or anonymise data. 

Other issues for consideration 

In addition to our primary concerns about confidentiality of patient information, the following 
issues must be addressed in order to ensure that this legislation is appropriate, effective and 
implementable:   

1. Medical records do not hold information that can directly contribute to 
assessment of the “quality indicators”.

The draft protocol that has been circulated for consultation by the Scottish Executive 
states that health records will only be accessed to verify specific areas relating to the 
relevant quality indicators.  It is our belief that very few if any of these indicators could be 
assessed by inspecting medical records.  The BMA would welcome clarification on the 
type of information that the joint inspection teams would be looking for in medical 
records.  It may be that there are misconceptions about the type of information held in 
medical records and it may not be necessary to access individual patient records in order 
to gain the information required for inspections.  The BMA would be happy to work with 
the Executive to help joint inspectorates accurately assess the quality indicators in child 
protection cases; however this may be better accomplished if doctors produced 
structured medical reports or undertook to be interviewed by members of the inspection 
team as part of the investigatory process.

2
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2. Safeguards on patient confidentiality in the protocol are not legally binding.

We welcome the inclusion of references to patient confidentiality in the draft protocol.  
However, as the protocol is not legally binding we would prefer that the issue of 
safeguards on patient confidentiality be written into the primary legislation to give 
patients and professionals confidence in this legislative proposal.  We recognise 
however, that other aspects of the protocol require flexibility in order to deal with 
changing circumstances and should not be incorporated into the primary legislation or 
Regulations.  Therefore, we would welcome reference to the protocol in the Regulations. 

3. There are no penalties for inspectorates who breach the Act or Regulations. 

We are concerned that there is no reference to penalties for inspectorates who 
illegitimately breach confidentiality, particularly where inspectorates enter premises on 
“necessary or expedient” grounds (draft Regulations 5 and 6).  The BMA would welcome 
such an inclusion to emphasise the duty of the Inspectorate to maintain confidentiality.   

4. There has been a lack of public consultation on this draft legislation.

The BMA is disappointed by the lack of consultation with patient organisations and the 
public on this proposed legislation.  Allowing access to confidential patient records is a 
matter of public interest and we believe that the public should have a say in this matter. 
We are also concerned that there appears to have been no effort to seek the views of 
children, as it is their confidential medical information which could be accessed without 
their knowledge or consent. Older children may well consult doctors regarding sexual 
health problems and we feel it would be appropriate to seek their views on whether the 
possibility of joint inspection teams gaining access to this information would deter them 
from accessing care.  

The BMA would welcome consultation on the further drafting or Regulations and protocols 
as this legislation progresses through the Scottish Parliament. 

In conclusion, we understand the importance of improving child protection services and 
ensuring effective communication between the multi-disciplinary services for children and 
young people.  However, we are deeply concerned that these measures will prove 
detrimental to the patient/doctor relationship and we would like to see the introduction of 
safeguards to ensure that consent or authorisation is sought before individual patient 
identifiable data is accessed.  We are also concerned about the short timescale allowed for 
this legislation.  A fine balance must be struck between the swiftness with which this 
legislation is created and allowing an adequate period to ensure it is of sufficient quality. 

3
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SUBMISSION FROM BASW 

Introduction  

BASW, the professional association for Social Workers in the UK,  welcomes the opportunity 
to provide evidence to the Education Committee on the proposed legislation in respect of 
Joint Inspection of Children’s Services.   

BASW members have responded with the following issues based on their understanding of 
the Bill: 

The Bill enables certain agencies to undertake joint inspections of Children’s Services; 
and amongst new provisions, it allows inspection teams to share confidential health 
information without the consent of the patient, and it widens the range of social work 
services to be inspected. Inspections will be subject to timetables and directions set out 
by Ministers. Ministers may also make regulations concerning provision of information; 
power to allow SWIA to share information with other inspectorates; power to enter any 
premises; and creating offences relating to enforcement of these regulations.  

Comments 
• Health services have now been put on equal footing with social work and education in 

terms of provision of information - this of course is positive 
• The Bill seems to tidy up some issues and the most significant is the access for Joint 

Children's Inspections to medical information and files. 
This is crucial if the inspections are to be truly multi-agency. 
Parents’ health records are not often shared in Child Protection case conferences; 
there is a potential flaw as the Bill only covers information about children – this was a 
key issue in the Caleb Ness case where key health issues for both parents were not 
available from health services to the child protection workers  

• Also positive, in that what is recorded and how it is recorded should be higher on the  
agenda knowing that records will be open to inspectors  

• Records of those ‘living in the household’ should also be available and the definition 
of household should take account of case law from the Children’s Hearing system 
about definitions of ‘household’ and ‘relevant person’ 

• Concern about phraseology, which lacks specificity, could lead to differences in 
interpretation, for example the term ‘provider’ does not offer proper clarification about 
whether this is just the statutory sector or the private and voluntary sector. This is 
critical for example in protecting children’s rights in terms of their consent to 
confidentiality.

• Children in voluntary and private sector provision - will information about such 
children be available? This could alter the relationship between the young person and 
the service from a non statutory service.  

• Interpretation of a child being a person up to the age of 18; through-care provision for 
those in public authority care extends to the age of 21 – we think the age limit should 
be 21 

• Focus on self-evaluation – in order to carry this out evaluators would need access to 
records and all the key people in the case; these may be in another agency. The Bill 
needs to specify how this is to be done.

• Financial implications – there is a suggestion that implementation would have no cost 
implications – but it is likely that there will be training and publicity costs etc.  

• Finally we do have some concerns with the speed of this process, children's 
organisations and others have not been consulted.  This short timescale prevents in-
depth consideration of the potential implications and detail of the Bill. 

The Education Committee may wish to note the BASW response to the proposed legislation 
in England on http://www.basw.co.uk/articles.php?articleId=380

Ruth Stark 
Professional Officer  
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SUBMISSION FROM CHILDLINE SCOTLAND 

ChildLine Scotland is the free helpline for any child or young person with any problem. Last 
year we provided over 30,000 children and young people with a counselling service for a wide 
range of problems including bullying, physical and sexual abuse, family problems, bereavement 
and many others.
ChildLine Scotland appreciates the need for structures and systems that will allow rigorous 
inspection of child protection services - a necessary part of ensuring the highest standards of 
care and protection for vulnerable children. However, we have serious concerns about the 
scope of powers within the Joint Inspection bill which will allow unlimited access to personal 
health information about individual children with no obligation to seek consent. We are also 
extremely concerned about the potential implications of joint inspections on the confidential 
service ChildLine offers vulnerable children and young people in Scotland today. 

ChildLine hear a great deal from children and young people about the importance of informing 
and involving them. We also hear about the importance of confidentiality to young people and 
how breaching this confidentiality can impact on their trust in adults, professionals and services. 
As such, we cannot support the principle of unlimited access without consent for the purposes 
of inspection and believe this not only contravenes best practise but could also potentially 
undermine service use by children and young people, putting some at greater risk of harm.

Nevertheless, as a child protection agency ChildLine Scotland are also fully aware that where a 
child is at risk of harm, it can be essential to access and share sensitive information without 
consent.  Given the nature and scope of inspections, we fully appreciate that the bill may need 
to confer certain powers on the Inspectorate.

In doing so, however, it would seem essential that the bill establishes both the principles of 
protecting children and adhering to best practise in seeking consent. In order to do this, the bill 
could include a) an obligation on the Inspectorate to seek consent as a general rule and b) a 
clear delineation of the particular circumstances under which an absence of consent would not 
be a barrier to accessing personal information.

The delineation of particular circumstances may also be especially important in covering 
agencies which operate in ways that may make it impossible and/ or undesirable for them to 
seek consent from children and young people. In relation to our own service, ChildLine 
Scotland is and will in all likelihood remain unable to seek consent retrospectively from service 
users, as many choose to remain anonymous. Seeking blanket consent would equally be 
undesirable as it may threaten children’s use of the helpline service.

The latter point about service use raises another key concern ChildLine Scotland has about 
joint inspection and unlimited access to personal records.  As a non-statutory, non face-to-face 
child protection agency, ChildLine are able offer a unique level of confidentiality to children and 
young people. Indeed the confidentiality we offer appears to be one of the main reasons 
children choose to self-refer to the helpline rather than other services (CRFR, Edinburgh 
University, 2005).

There are many reasons why confidentiality is crucial to young people using the service: many 
fear the consequences of a particular person or people finding out about their problem, many 
worry that their disclosure will initiate a sequence of events over which they will have no control, 
may harm people they love, or result in a worse set of circumstances than already exist. Most 
need the time and space we offer to talk about their problems with someone who can listen and 
advise whilst not necessarily having to report. 

This unique aspect of our service means we hear from many ‘hidden’ young people at risk, who 
are currently out-with the child protection system and who indeed may only enter it with support 
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and encouragement to seek help from parents or other adults, and to involve statutory agencies 
when appropriate.  It means we will in all likelihood at any given time have recently worked with 
young people who would, under statutory services, have automatically been referred for child 
protection reasons.

It is in relation to this issue that we raise a very specific concern about the implications of joint 
inspection on our own agency. We appreciate that the inspectorate will necessarily have a 
statutory duty in child protection. However, will this duty apply when inspecting a voluntary 
agency such as ChildLine with no statutory duty and a significantly different code of practise in 
confidentiality? If so, and in an incidence where the Inspectorate might access information 
suggesting a service user is at risk, will the statutory duty of the Inspectorate automatically 
override ChildLine Scotland’s own practise?

Whilst we understand that this issue might be difficult to address within legislation, it is essential 
we highlight our concerns at this early stage both for our own service and for other agencies 
who may offer different levels of confidentiality than statutory services and who therefore 
support highly vulnerable service users. If this issue cannot be addressed through the 
legislation or inspection protocol, ChildLine Scotland are justifiably very concerned that Joint 
Inspection has the potential to undermine the unique service we offer children and young 
people which, because of it’s very nature, the Scottish Executive acknowledges as a vital child 
protection service and which, as research demonstrates, overcomes the traditional barriers that 
prevent young people seeking help from statutory child protection services.

We hope that you will find these comments useful will not hesitate to contact us for further 
information or discussion of the issues raised.

Yours sincerely,

Alison Wales 

Policy and Information officer 
ChildLine Scotland
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SUBMISSION FROM CHILDREN 1st 

1. Introduction 

1.1 For over 100 years CHILDREN 1ST, The Royal Scottish Society for Prevention  of Cruelty to 
Children, has been working to give every child in Scotland a safe  and secure childhood.  We 
support families under stress, protect children from  harm and neglect, help them recover from 
abuse and promote children's rights  and interests.  We provide 33 services in 18 local authorities 
as well as 5  national services including ParentLine Scotland which is the free, national 
 telephone helpline for parents and carers. 

 Throughout Scotland our staff and volunteers use their skills to help children  overcome the 
difficulties in their lives and rebuild trust and confidence. For  more information about how we work 
to keep children safe in Scotland, visit 

www.children1st.org.uk

2. General principles of the Bill 

2.1 CHILDREN 1ST welcomes all steps towards agencies working more  closely 
together.  More close co-operation between agencies is essential if  vulnerable children are 
not to fall through the cracks.  CHILDREN 1ST  therefore welcomes the general principle of the 
Bill which is to make  provision for the joint inspection of children’s services.  Joint inspections 
 will help services work towards the same priorities and standards of  service, and will 
encourage better communication and joint working. 

2.2 CHILDREN 1ST however, emphasises that joint inspections are not a  guarantee of 
people in agencies working more closely together, and  neither can they be relied upon as the 
sole mechanism to reinforce  partnership working.  Instead, joint inspections are one piece of a 
whole  jigsaw of elements necessary to implement joined-up services in reality.   For example, in 
our experience, staff shortages are currently preventing  agencies from fulfilling their existing 
remits and from managing internal  changes, and this undermines the ability of staff in the 
various agencies to  work together and to undertake joint initiatives.   

3. Voluntary sector 

3.1 CHILDREN 1ST seeks clarity as to whether voluntary sector organisations  who 
receive funding from a local authority for the purpose of carrying out  certain social work 
functions will be subject to joint inspections as set out  in this Bill.   

4. Sharing information 

4.1 Section 3 (1) and Section 5 (3) of the Bill allow for the sharing of  information between 
inspecting agencies, including individual’s medical  records.  CHILDREN 1ST is concerned 
that both this Bill, and  accompanying draft regulations or protocols, do not adequately 
recognise  that personal information about an individual belongs primarily to that 
 individual.  Such information should not be passed on without the  individual’s 
explicit consent (or the parent’s consent if that information  belongs to the child), unless 
there are particular extenuating  circumstances.   

4.2 CHILDREN 1ST recognises that there are certain circumstances where  explicit consent 
cannot be a prerequisite of sharing an individual’s  personal information.  For example, 
where it is necessary to share  information from a child’s medical records without their parent’s 
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consent,  for child protection purposes.  However, CHILDREN 1ST considers that  quality 
assurance and improvement is not an appropriate circumstance  that would justify overriding an 
individual’s right (or a parent’s right on  behalf of their child) to have control over who has access 
to their personal  information. 

4.3 CHILDREN 1ST emphasises that individuals often reveal personal  information to 
voluntary sector organisations that they have not revealed  to statutory bodies – and this is 
precisely because voluntary organisations  are not statutory bodies.  If voluntary 
organisations will be subject to joint  inspections, to force voluntary organisations to alter this 
relationship of  openness with clients would be detrimental to their services and is likely to 
 harm child protection and work to prevent child abuse and neglect. 

4.4 The potential of such damaging effects of this legislation could be avoided  through 
simply ensuring that inspectors must gain explicit consent from  individuals before having access 
to their records, either from parents  about their own medical records or from parents on 
behalf of their  children.  This enhances the existing requirement within the draft protocol 
 that inspectors should gain individuals’ consent before attending meetings  and 
hearings. 

4.5 CHILDREN 1ST therefore suggests that the Bill be amended to state that  regulations will 
make provision for requiring or facilitating the sharing or  production of information for the 
purposes of an inspection, subject to the  explicit consent of the individual who is the 
subject of the information.   

5. Consultation and legislative process 

5.1 CHILDREN 1ST is very concerned about the speed of the process of this  Bill through 
Parliament.  CHILDREN 1ST acknowledges that there are time  pressures because this 
legislation is a necessary step to allow joint  inspections to begin effectively.  However, the 
speed of the process has  meant that children’s organisations and others have not been 
consulted.   The extremely short parliamentary timescale has meant that in-depth 
 consideration of the potential implications and detail of the Bill has been  largely 
impossible.  CHILDREN 1ST asks the Committee to make a clear  statement about the 
need for a longer timetable for legislation progressing  through Parliament. 

CHILDREN 1ST would be happy to meet with the Education Committee to discuss further any of 
the comments or suggestions made in this response. 
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SUBMISSION FROM COSLA 

I am responding on behalf of the Convention of Scottish Local Authorities, the collective voice of 
Scottish local government. 

To respond to the specific points raised in the consultation request: 

1. COSLA is happy with the general principles of the Bill. 

2. This legislation is required to enable the joint inspection of children’s services, and to 
formalise the powers of the Social Work Inspection Agency.  COSLA believes that the pilot 
inspections of child protection, and the intention to roll out the process to all children’s services, 
should represent a positive move towards joined up, proportionate inspection.  As has been 
proven within the Education service, inspection is a key driver in raising standards and improving 
services to children, and therefore outcomes for children.  In many forums, local government has 
raised concerns about the level of inspection applied to its services and the level of duplication.  
Joint inspection promotes a more consistent approach to evaluating services and reflects and 
underpins the increasing integration of services and inter-agency working on the ground. 

Joint inspection cannot be truly joint if inspectorates are unable to share the information they 
gather with each other, and the proposed legislation allows agencies to share information with all 
the relevant inspectorates who can then share it with each other to produce a properly joint 
assessment.  Councils are also able to provide information once rather than gathering the same 
information separately for different inspectorates. 

The key benefit of the Bill is to enable health sector agencies to share information for the 
purposes of inspection, in the same way that has long been accepted by local authority education 
and social work departments, and by the police.  Our member councils have raised concerns 
about the reluctance of health professionals to share information, and this was a major barrier to 
successful inspection in the two pilots in East Dunbartonshire and Highland Councils.  If 
children’s services inspections are to be meaningful, then all agencies must operate to the same 
requirements.  It is not possible to properly inspect children’s services as a whole without the full 
participation of the health sector, and this Bill with its associated Regulations and Protocol ought 
to enable that participation.  COSLA believes is it necessary for inspectors to be able to examine 
in detail specific cases to assess the reality of the service delivery, and that is why councils have 
always been prepared to share information with HMIe and SWIA or its predecessor.  It is 
important that health services are required to do the same. 

The Bill, Regulations and Protocol set out clearly the limitations on the purposes for which 
information can be shared and the circumstances in which it can be shared, together with the 
offences which will be committed if the provisions are breached. 

The only disadvantage we would see in the proposed legislation would be if joint inspections were 
to be developed in addition to all the existing inspection regimes.  The Executive has made a 
commitment to proportionate inspection and reducing bureaucracy so we would expect that, over 
a relatively short period, joint inspections would replace some of the more service-specific 
inspections which currently take place.  In the short-term we would expect the basic information 
gathered for specific inspections to be fed into the joint inspection process and vice versa to 
minimise duplication and reduce bureaucracy. 

Part 2 of the Bill tidies up the current arrangements for the inspection of social work services, and 
COSLA views this as a necessary, uncontentious piece of legislation, although clearly we are 
surprised that it was not put in place at the time that the new Social Work Inspection Agency was 
established, or indeed earlier. 

3. Given the haste with which this legislation has been introduced, it has not been possible 
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for the Scottish Executive to undertake the standard consultation process.  However, given the 
critical stage at which the joint inspection of child protection services finds itself and the relatively 
straightforward nature of the Bill, COSLA believes that on this occasion there has been sufficient 
consultation.  In addition to the formal consultation process, officers have been fully briefed by 
civil servants, which has been welcome. 

4. The only concern COSLA would have, other than the potential disadvantage referred to 
in paragraph 2 above, is the clause in the Protocol which allows inspectors to “attend case 
conferences, reviews, children’s hearings, some individual meetings between professionals and 
families…”  Given the stressful nature of these situations, particularly for the child, it may be 
inappropriate for an inspector to attend.  It is important that the views of all participants are taken 
into account and we would ask that the clause be amended to say that an Inspector may attend 
with the permission of the Chair of the review/case conference etc. The Chair should be obliged 
to consult with the parents, child, and professionals involved before reaching a view as to whether 
it is in the child's interest for the Inspector to be present . 
.

5. There are no specific issues which might be better addressed within the Bill. 

In addition, we would comment on the Financial Memorandum which states that there will be no 
additional costs to local authorities or other bodies, and indeed the outcome of the joint inspection 
process might deliver improvements which would generate cost savings.  While in the long-term 
this may indeed be the case, in the short-term if the joint inspection process is to be introduced in 
addition to existing inspections, then there will of course be additional costs in terms of 
administrative and professional time.  The cost of inspection of children’s services is already 
burdensome on local authorities and we would hope that best value and efficiency would be as 
significant an issue for the Scottish Executive and the inspectorates as it is for local government. 

If the Committee wishes any further comment or information, I would be happy to provide it. 

Yours sincerely 

Anna Fowlie
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SUBMISSION FROM DR GORDON MCLAREN 

I understand that the consultation period for this Bill ends today, after very rapid transit 
through various committees.  Though I work for NHS Fife, this is a personal response.   

I have comments in relation to the following aspects:   
• whether the Scottish Executive consulted effectively on the Bill before it was introduced to 
the Scottish Parliament;  
• concerns about particular elements of the Bill and suggestions as to how the Bill might be 
improved; and 
• specific issues that are not adequately addressed in the Bill. 

I am concerned that there has not been enough time allowed, nor a broad enough approach, 
for effective consultation with a full range of stakeholders.  In particular the proposed clause 
dealing with access to medical records of any person under the age of 18 by the education 
inspector and others should have the opportunity for greater scrutiny by those who will be 
affected by it.  As written, this is likely to undermine the duty of confidentiality that doctors 
must provide as part of their regulatory framework.  Exceptions to this regulatory framework 
are only allowable if the person is at risk or if the person gives consent, but this Bill would also 
provide for inspections of all childrens services, therefore such inspections may not only 
relate to children known to be at risk.   Should there not be a difference in requiring access to 
individual medical records under Part 1 1) paragraphs 2 a & 2 b as opposed to its use in 
particular cases as in Part 1 1) para 2c?    The latter would presumably apply to those known 
to be at risk, though the Bill does not actually state that.  Whilst the accompanying notes 
provide some background, and assurances that many safeguards will be put in place, these 
are to be done by regulation as opposed to included explicitly within the wording of this Bill.  It 
would be preferably to have such safeguards properly included in the wording of the Bill. 

I believe this is a significant proposed change in the law, certainly in relation to the 
confidentiality of medical practice and greater consultation and involvement should take 
place.

I am also not clear why for social work inspections, a medically qualified inspector is to be 
involved where medical records are involved, whereas this is not the case for part 1, covering 
inspections of childrens services by parties including the Education Inspector. 

Given the very short timescales I am not able to comment on the other aspects of this Bill. 

Yours sincerely 

Dr Gordon McLaren 
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SUBMISSION FROM GENERAL MEDICAL COUNCIL 

General Comments 

1. We support measures which will contribute to the improvement of services, and agree that joint 
inspection of children’s services will may provide a further means of assessing the quality of services and 
may produce insights into both good and poor practice, from which important lessons can be learned and 
services improved. 

2. In introducing new measures to improve services it is of course important not to compromise existing 
arrangements that enhance good practice. We believe that patients’ trust in their health professionals to 
provide a confidential medical service contributes to the provision of good care. In removing or diminishing 
the confidentiality of services, particular care needs to be taken to ensure that public trust is not undermined. 
Loss of trust can result in patients, including children, failing to be candid with health professionals about 
their health or lifestyle – or failing to seek help from services altogether. 

3. We understand that seeking or obtaining consent may not be a realistic option in all cases, and that 
legislative powers may be needed to ensure that in such circumstances important information is not lost. 
However, we believe that more emphasis should be placed, either in the Regulations or in the Bill, on 
informing patients about the inspections and their purposes, and on seeking consent, where practicable. 
Access to records by inspection teams without consent should be the exception rather than the rule.  

4. Any legislative powers granted to access information outside the common law of confidence should 
be for a specific purpose, and contain clear safeguards to protect individuals from unnecessary intrusions on 
privacy. Although we welcome the decision that regulations should be made by affirmative action, we are 
concerned about the scope of the regulations; in effect the Bill itself does little more than provide a legislative 
hook on which the arrangements for inspections can be hung. We have some concerns that the Bill and 
regulations allow for considerable changes and extensions to the current inspection process, and for 
additional, unspecified uses of information gathered in the inspection process. 

5. The draft protocol for Access to Health Information is helpful in indicating how privacy will be 
protected in a number of respects. In particular we welcome the arrangements for identifying children whose 
care is to be the subject of regulation, and the arrangements for storing and destroying information. 
However, it does not clarify all the issues raised in the Bill and Regulations. Further, it is not clear what status 
the protocols will have, and whether there will be any enforcement measures or monitoring of compliance. 
We would welcome a reference to the Protocols on the face of the Bill, and an indication that inspectors must 
have regard to the protocols in carrying our inspections. 

6. We have some more detailed, but general points. 

a. It is not clear whose records may be accessed; is it children’s records only? Or are health 
records of family members (or others in contact with the child) also subject to inspection?  

b. We think that the definitions of ‘medical records’ and ‘relevant medical records’ are 
confusing. The issue is further blurred by the use of the term ‘health records’ and ‘clinical 
information’ in the documents. It would be helpful to have consistent use of terminology throughout 
the Bill, Regulations and Protocol(s), and for definitions to follow current common usage: health 
records is generally used as a generic term for any record made by a health professional, whereas 
medical record, nursing record etc are terms used to identify the discipline of the practitioner. 
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c. The definition of services for children is also ambiguous. We imagine that this is intended to 
be inclusive, but it could be argued that GP services, or other health services apart from children’s 
hospitals, do not fall within the definition. 

d. There is no reference to ‘third party’ information, nor how this should be dealt with. Would 
data controllers have the responsibility to remove such information from records where it is not 
relevant to the inspection? Where will this, and other obligations imposed by the Data Protection Act 
be covered? 

e. We are concerned about the implications of serving police officers from HMIC having access 
to health records. We believe that, unlike other professionals, police offers may have a common law 
duty to report any evidence of, or information about, criminal offences. We are not expert on the 
scope of such a duty, but we would strongly urge that this question is investigated. We believe that 
trust in the inspection process, and indeed in the confidentiality of healthcare, may be seriously 
undermined if, having agreed to make records accessible for a joint inspection a patient or family 
member is, as a result, becomes the subject of a criminal investigation.

Bill Section 2 

7. The purpose of the powers given to Ministers in S2(1) to direct persons or bodies not listed in S1 of 
the Bill is not sufficiently clear. Children and their families should have clear information about who will be 
able to access records and the purpose of such access.  

8. The Protocol refers to Associate Assessors recruited by HMIE, but is not clear whether such 
assessors would be regarded as HM inspectors of schools for the purpose of the legislation, nor how lay 
inspectors would be chosen or trained.  

Bill Section 3 

9. We have raised concerns about the scope of the regulations in the introduction to these comments. 

10. We have particular concerns about the powers in S3(e). It is not clear in the Bill (or in the 
Regulations) to whom information may be disclosed and the circumstances in which such disclosures can be 
made. The Memorandum on Delegated Powers suggests that this power may be used where the inspection 
uncovers evidence of abuse or misconduct’. Of course, if there is evidence of abuse, or misconduct which is 
putting children at risk, this should be acted upon. There are existing common law powers for doing so, and 
further regulations are not needed. We would be concerned about the use of regulations for purposes which 
are neither directly necessary for the inspection, nor in the public interest. Such regulations would undermine 
the whole inspection process as children or their families may well be content to allow access to records for 
the purpose of assessing the quality of services, but have considerable concerns about further disclosures 
which may have a direct impact on their care, education or other aspects of their lives. 

11. If it is decided to provide such regulations, it is essential that the purpose of the disclosure – as well 
as the information and recipient of information – should be carefully defined, and limited to purposes which 
are compatible with common law/Article 8 of ECHR (i.e. those which are necessary to protect an individual 
child, or to protect patients from an unsafe practitioner). 

Regulation 3 - Sharing information 
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12. The purpose of Regulation 3 is not clear. We infer that the intention is to ensure that information can 
be shared for inspection and related purposes. (But it may be that this is taking forward the provisions of s3 
(e) of the Bill.) Regulation 3(2)(b) allows for sharing of information to assist a person in carrying out their 
functions, but it is not clear, given that Ministers may introduce new bodies to be involved in inspections 
(which may have wider, non-inspection functions), that these ‘functions’ will always relate to inspections. It 
would be helpful to close this possible loophole by specifying the nature of such functions (for example, 
inspections of children’s services).  It will be important to public trust in the process that the purpose of 
accessing records is clear – for assessing the quality of services. It is essential that data collected for 
inspections are not used for other purposes (save where there is an overriding public interest).  

Regulation 7 - Power to require information 

13. Regulation 7 sets very wide powers indeed, as any person may be required to provide documents or 
other ‘items’ which relate to the provision of a children’s service and which an inspect considers it would be 
expedient to have for the inspection. These powers should be restricted, either in terms of the people who 
may be required to provide documents, or in relation to their connection to a children’s service. At the least, 
the expected boundaries of their legitimate use should be clearly set out in the protocols. 

Regulation 9 - Confidential health information 

14  It is not clear how Regulations 3 and 9 work together, nor whether 9 is intended to supersede 
common law powers of disclosure. For example, 9(b) appears to limit the use of health information to 
purposes of the joint inspection, whereas Regulation 3 puts no restriction on the type of information which 
may be shared to enable a person or body listed in S1 (6) to ‘carry out their functions’.

Regulation 10 - Offences 

13. We are concerned that no offences have been created relating to the misuse or improper disclosure 
of information obtained by authorised persons; and that no offence arises in breaching regulation 9. We 
believe that such offences are necessary to make clear that the powers granted in the regulations - to enter 
premises and require the disclosure of information - carry with them a responsibility for the proper and lawful 
use of the information obtained. 

Protocol

14. It is not clear from the title that this protocol refers only to inspection of child protection services. 

15. It is clear that children will be identified well in advance of inspections, but there is no suggestion that 
children or those caring for them should be informed about the fact that their records will be reviewed, nor 
offered the opportunity to consent to, or dissent from, this use of their records. It may be that parents or 
children have good reasons to want to withhold their consent, and it is reasonable, at least, that consent 
should be sought, and if withheld, the reasons for this considered. Given that no case is offered – either in 
terms of principle or practice - for overriding the usual consent process, we believe that the protocol should 
indicate that consent must be sought and refusals overridden only where it can be shown that the inspection 
process would otherwise fail (for example, because no other suitable child’s records were available to 
inspect a particular aspect of children’s services).  
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16. In the section on pre-inspection returns it is not clear what is meant by ‘information on recent 
allegations’ and whether such information (assuming it concerns allegations about abuse), should be 
provided in anonymised form.  

17. In the advice on Phase 2, it is not clear whether children and their families’ views on whether 
inspectors may attend case conferences, reviews and other meetings would be determinative. We think it 
should be, as the inspection process should not interfere in any way with the provision of services. 

18. In the section on Notification of Inspection there is a reference to leaflets to inform the public and 
particular service user groups about the joint inspection. In the Protocol for Access to clinical information 
there is a suggestion that information about inspections would be made available in patient information 
leaflets. We think more emphasis should be given to explaining the inspection process and its purpose to 
children and their families. It is vital that misunderstandings about why inspectorates from non-healthcare 
professions may have access to health records are avoided.    

19. ‘Core health records’ are identified as health visitor or school nurse records. It is not clear whether or 
when GP records, A&E records or other records made by doctors would be accessed, and if so at what 
stage of the inspection.  

Jane O’Brien 
Head, Standards & Ethics 
GMC
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SUBMISSION FROM HIV SCOTLAND 

As ‘the independent voice for HIV in Scotland’, HIV Scotland is the leading policy and 
strategic umbrella agency for Scotland’s HIV voluntary sector. 

We seek to represent the views and interests of those agencies and of the individuals and 
communities most affected by HIV in an independent and informed way. 

With reference to the JOINT INSPECTIONS OF CHILDREN'S SERVICES AND 
INSPECTION OF SOCIAL WORK SERVICES (SCOTLAND) BILL, HIV Scotland 
understands the purpose behind the provisions of the Bill for the proper protection and care of 
this group of ‘looked after children and young people’. We are concerned, however, that the 
time allowed for the passage of this Bill leaves interested agencies and individuals in an 
invidious position. It has inhibited our organisation from undertaking the usual level of 
widespread consultation within our constituency and potentially compromises the quality of 
our response as a result. 

As to the necessity of the Bill, HIV Scotland would prefer if possible that an independent and 
medically qualified individual report to the inspectors as to the medical care of the children 
without the release of medical records. This would preserve the current practice with respect 
to medical records and avoid the creation of any precedent for further actions to require the 
release of medical records without the express consent of the individual or of a parent, 
guardian or representative. It would seem that this is problematic, and, assuming therefore 
that the procedure envisaged by the legislation is necessary in the circumstances and in the 
interests of the child, we would make the following observations for the Committee’s 
consideration – 

   The child's individual interests including the right to confidentiality, are paramount, and any 
general inspection that requires the release of medical records must be able to demonstrate 
adherence to this principle throughout  

   An existing 'Guardian' or one appointed for the purpose should be charged with upholding 
and protecting the child's right to confidentiality  

   Any information used must be used only as necessary and for the purpose of the 
inspection  

   any report from a Statutory body must be anonymised and in such a format so as to 
protect the identity and confidentiality of the child to avoid any access to the individual’s 
identity or to their confidential information through inappropriate use of Freedom of 
Information.

It may be our rather cursory reading of the Bill, but HIV Scotland is concerned that there may 
be an anomaly within the Bill as the requirement for the medical qualification of the inspector 
reporting on medical records. Part 2 section 5.19.b refers to the social work inspectorate, and 
part 1 section 3.1 a and b refer to the joint inspections of children's services. There appears to 
be no provision in part 1 whereby the inspector is required to be medically qualified.  
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JOINT INSPECTION OF CHILDREN’S SERVICES AND INSPECTION OF SOCIAL 
WORK SERVICES (SCOTLAND) BILL.

STATEMENT BY HMIC PREPARED FOR THE EDUCATION COMMITTEE.

Background

In November 2002 the report of the national audit and review of child protection “It’s 
everyone’s job to make sure I’m alright” highlighted a number of areas of concern in relation 
services to protect children and recommended that a “further national review of child 
protection” should be undertaken three years later.

Successive reports of critical case reviews both prior and subsequent to the publication of 
“It’s everyone’s job to make sure I’m alright” have highlighted serious failings in relation to 
services to protect children and young people. Invariably these failings have focussed upon:- 

• poor communication within and between agencies 
• information sharing 
• a lack of leadership and accountability 
• management weaknesses and  
• weaknesses in assessments of risks and needs. 

The Scottish Executive set out in its Partnership Agreement of 2003 that it intends to “protect 
our most vulnerable children through a tough new inspection system for child protection 
services”. In March 2004 Ministers announced that there would be a new multi-disciplinary 
children’s services inspection team led by Her Majesty’s Inspectorate of Education (HMIE) 
“to develop a system for inspecting children’s services as a whole beginning with the 
inspection of child protection services”

Whilst there is no doubt that the police service has a crucial role to play in terms of protecting 
children and young people, particularly in relation to prevention, identifying risks and needs 
and the investigation of allegations of physical and sexual abuse of children and young 
people, HMIC recognises that the emphasis must be on the collective responsibility of all the 
agencies, professionals and organisations involved, including the voluntary and private 
sectors.  The general public also has a role to play in terms of their responsibilities to report 
any concerns they have in relation to the safety and welfare of children and young people.

HMIC’s Role  

In terms of section 33(3) of the Police (Scotland) Act 1967, HMIC has a statutory duty to 
report to Scottish Ministers on the effectiveness and efficiency of the police service in 
Scotland. It discharges this duty through an inspection programme that involves primary and 
review inspection of forces and common police services and through conducting thematic 
inspections on areas of particular interest or concern. However, HMIC recognises that the 
delivery of services to protect children and young people can only be carried out effectively 
by all of the public services and the independent, private and voluntary sectors working 
collaboratively. Whilst a number of different inspectorates / regulators carry out inspection 
activity across the broad range of services for children, HMIC takes the view that none of the 
existing inspectorates / regulators hold sole responsibility for or sole expertise in inspecting 
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all of these services and, in terms of child protection, it is no longer fully effective or efficient 
to carry out inspection within the confines of a single service or by a single inspectorate / 
regulator.

Establishment of a Multi-Agency Inspection Team  

In June 2004 a Services for Children Unit was established within HMIE to develop the 
inspection model and carry out the inspections. From the outset HMIC has supported the 
establishment of this joint inspection team and provided the Services for Children Unit with 
both a permanent and short term member of staff. A Superintendent from HMIC has been 
seconded to the Services for Children Unit based within HMIE at Livingston and, in addition, 
the Association of Chief Police Officers in Scotland (ACPOS) have agreed to support the 
short term secondment of an additional officer to HMIC to serve as a member of the Services 
for Children Unit on a 6 months rolling programme of secondments, with each police force in 
Scotland taking it in turn to provide an officer with child protection expertise. The 
Superintendent’s post is fully funded by HMIE and whilst HMIE covers the travelling and 
accommodation expenses incurred by the police officer on short-term secondment, ACPOS 
currently meets all salary costs for this officer.   

A Director for the services for Children Unit was appointed in November 2004 and reports 
directly to the Senior Chief Inspector of HMIE who has set up a joint steering group which 
includes Her Majesty’s Chief Inspector of Constabulary (HMCIC) and the heads or chief 
executives of other inspectorates / regulators / quality assurers.

The Case for Legislation  

In order to evaluate the effectiveness of services to protect children and young people HMIC 
is firmly of the view that the inspection team requires access to information contained within 
individual records held by police,  health, education, social work, and others. HMIC is aware 
that the two pilot inspections, which were carried out between January and March 2005 were 
successful, but issues arose as to whether it was lawful to allow the inspection team to access 
health records of individual children and to discuss information on individual children with 
health professionals.

The evaluation of the assessment and management of the risks and needs of a child or young 
person requires inspectors to be able to review all the relevant information that was available 
to the professionals responsible for this. This is necessary in order to ensure that they are able 
to evaluate:- 

• whether timely decisions were made  
• the nature and extent of information which was available at the time to assist 

professionals in making decisions 
• whether the decisions taken were informed and appropriate  
• whether control measures were appropriate and, most importantly  
• whether the best outcome was achieved for the child or young person.

Ministers have identified child protection as a key improvement area for public services. In 
order to evaluate and report on the effectiveness of services to protect children and keep them 
safe the joint inspection team needs access to detailed information which will allow them to 
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gather evidence and to make judgements about the quality of each service being provided to 
children and young people and their families. 

In order for the inspection team to determine the effectiveness of child protection they need 
to be able to carry out audit trails and examine the experiences of children, young people and 
their families. Without access to medical / clinical information in the form of written records 
or through discussion with practitioners this work cannot be thoroughly carried out in relation 
to health services.

Other services have been able to provide information for inspection teams during the pilot 
inspections however, without access to health records and the ability to discuss individual 
cases with health professionals there would be significant gaps in the overall evaluation of 
health services, particularly in relation to information sharing and multi-disciplinary working.  

The Joint Inspection of Children’s services and Inspection of Social Work Services 
(Scotland) Bill

Essentially the Bill will provide legal powers to require two or more inspectorates including 
HMIE, HMIC, the Social Work Inspection Agency (SWIA), the Scottish Children’s 
Reporters Administration (SCRA), the Scottish Commission for the Regulation of Care (Care 
Commission) HM Chief Inspector of Prisons for Scotland, NHS Quality Improvement 
Scotland (NHS QIS) and others specified by Scottish Ministers to conduct joint inspection of 
children’s services. It also gives them legal powers to access and share information jointly.  

HMIC is committed to integrated inspections for child protection and children’s services 
where inspectorates can work together on joint / collaborative inspections to evaluate how 
effectively different services work together to deliver services in an integrated way. HMIC is 
also committed to a coherent system of inspection where inspectorates can share information 
on services for children and young people. This will be particularly important as we move 
towards the planned inspection of all children’s services by 2008 and will help to ensure that 
there is an intelligence led, proportionate approach to inspection avoiding requests to service-
providers for information which is already in the public domain or held by other 
inspectorates.  

HMIC recognises the importance of ensuring that the joint handling and sharing of 
information must be carried out in full compliance with legal obligations set out in the 
Human Rights Act 1998 and the Data Protection Act 1998 and understands that the Bill will 
be supported by robust protocols that will enable information to be provided and ensure 
necessary confidentiality.  HMIC takes its responsibilities in this respect very seriously.  

Conclusion

In order to support the improvement of Children’s Services HMIC agrees, from the findings 
of the pilot inspections, that for the planned inspection programme to be successful it is 
necessary for the joint inspection team to have access to relevant records from all the 
agencies involved, including health, provided that there are appropriate safeguards in place 
which respects the sensitivity and confidential nature of the information they contain. HMIC 
welcomes the proposals outlined in the Bill. 
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SUBMISSION FROM INFORMATION COMMISSIONER 

The Information Commissioner’s Office (ICO) welcomes this opportunity to 
comment on the general principles of the Joint Inspections of Children’s 
Services and Inspection of Social Work Services (Scotland) Bill, which was 
introduced to the Scottish Parliament on 28 October 2005.  The ICO regulates 
the implementation of the Data Protection Act 1998 throughout the whole of 
the UK and, as such, has a particular interest in aspects of this legislation. 
Consequently, the comments which follow broadly relate to these issues 
which are directly related to data protection. 

The Education Committee invited respondents to comment on the following 
points, each of which will be addressed in turn: 

• whether they approve or disapprove of the general principles of the Bill;
• what the advantages and any disadvantages of the new legislation are; 
• whether they consider that the Scottish Executive consulted effectively on 

the Bill before it was introduced to the Scottish Parliament;  
• any concerns they may have about particular elements of the Bill and 

suggestions as to how the Bill might be improved; and 
• whether there are any specific issues that are not adequately addressed in 

the Bill. 

Does the ICO approve or disapprove of the general principles of the Bill 
?

The Bill will enable Ministers to require a joint inspection of children’s services 
to be undertaken by certain public bodies and, clearly, the ICO would support 
measures which will ultimately benefit the welfare of children. As the sharing 
of any personal data must conform with the provisions of the Data Protection 
Act 1998, the ICO particularly welcomes the recognition by the Executive that 
the level of data sharing envisaged by the participating bodies is currently not 
vires and that the relevant powers must be invested to these bodies through 
law. Nevertheless, the ICO would wish to be reassured that such powers are 
not excessive and that they do not infringe the eight principles of Data 
Protection.

Following an enquiry on the issue of consent  made to the ICO by the Scottish 
Executive Health Dept  in July 2005, we urged caution when considering the 
use of sensitive personal data without patient consent. It is disappointing to 
note that the emphasis of the Bill is on forced disclosure even where duties of 
professional confidence exist  Whilst consent may not be necessary where an 
inspection of records is being undertaken as part of quality assurance, it 
should be sought whenever the inspection teams wished to speak to 
individual children (when we would expect the original agency with which they 
had contact to seek permission on behalf of the JIT).
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What are the advantages and any disadvantages of the new legislation ? 

The Bill makes provision for the undertaking of joint inspections of children’s 
services on three levels – a strategic level (covering leadership and planning), 
an operational level (systems and processes) and a service receipt level 
(covering services delivered to a particular child or particular children).  The 
ICO would argue that there is a need for the legislation to make a clearer 
distinction between the levels of inspection; the former two more easily lend 
themselves to a form of anonymisation of records than the latter and we are 
particularly concerned at the potential for further disclosure without consent in 
the latter case. Moreover, we are concerned at the level of powers that may 
be conferred to Ministers through the associated SSI and, also, the further 
powers effectively delegated to officers through the proposed protocols.

Do you consider that the Scottish Executive consulted effectively on the 
Bill before it was introduced to the Scottish Parliament ?

The only contact with the ICO made by the Executive was through the Health 
Dept in July 2005 when guidance was sought regarding the inspection of 
health records without consent. 

The Information Commissioner wrote to the Convenor of the Education 
Committee on 8th November to note our concerns regarding the lack of 
consultation by the Executive on the provisions of the Bill, the draft 
Regulations and the proposed protocols.  Whilst we were able to access the 
Bill through the Parliament’s website, copies of the draft Regulations and 
protocols  were made available to us through voluntary sector organisations. 
As the regulatory body for data protection throughout the UK, the ICO would 
expect to have been fully consulted during the drafting process. 

Given the above, the ICO is particularly appreciative of the opportunity 
afforded to it by the Committee to comment on the Bill. 

Do you have any concerns about particular elements of the Bill and 
suggestions as to how the Bill might be improved ? 

As noted earlier, the ICO has concerns over the levels of power delegated to 
Ministers through the associated SSI and, in particular, those relating to the 
accessing, sharing and disclosure of information. We are aware that the 
Executive is arguing that it decided on the current balance between primary 
and secondary legislation at S. 3(1) because that the arrangements for the 
Joint Inspection of Children’s Services by 2008 will need to evolve as the 
consultation and the pilot inspections are completed and that it believes that 
the draft regulations, supported by the draft protocol, will be fit for purpose for 
the 2006-2008 joint inspection programme of child protection services.  Our 
view is that the powers relating to the accessing, sharing and disclosure of 
information should be made through the primary legislation and that the power 
invested in Ministers through the SSI should be substantially limited. 
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More specific comments about the Bill as presented are given below with 
reference to the relevant clauses. 

Part 1 

1(6)(g) The provisions of this clause are too wide ranging. The “other 
person or body specified by the Scottish Ministers” must be 
restricted to those involved in the provision of the services being 
inspected. We are similarly concerned that the relevant clauses 
of the draft SSI relating to sharing of information would permit 
data sharing beyond the purposes of the joint inspection. 

2(1) & 2(2) The provisions of this paragraph widens the access to records to 
persons or bodies not listed in 1(6); we have concerns that this 
may lead to unfair processing and that the numbers of bodies 
having access to the records during any single inspection may 
become excessive 

3(1)(a) Any records being made available should only be those that are 
relevant to the inspection being undertaken; we also wish to 
reiterate that whilst health records are specifically mentioned in 
this paragraph (and in the draft SSI), our views is that all records 
should be treated with the same degree of confidentiality.

3(1)(c)  It is not clear what these “prescribed” conditions may be. It would 
be appropriate to clarify under this that records must be held 
securely and a maximum period of retention should be stated. 

3(1)(d) In our view, this power could also give the inspectors access to 
records not relevant to the inspection being undertaken and, 
consequently, additional safeguards over misuse and 
inappropriate disclosure must be enforced. (We are also aware 
that para 6(3) of the draft SSI gives those people inspecting 
records to have “access to and to check the operation of, any 
computer and any associated apparatus or material which is or 
has been used in connection with the records in question” and 
this gives us additional cause for concern in this regard.) 

3(1)(e) We have grave concerns over the maintenance of confidentiality 
as a consequence of this clause which appears to enable 
extremely wide-ranging disclosure of records. Clarification of the 
meaning of “person prescribed” and “information of a prescribed 
nature” is sought. 

Part 2 

5(3) The provisions of this para complement those of Part1(3) ; it 
would be appropriate to ensure that the inspecting bodies listed 
under Part 1 1(6) and the inspectors appointed under Part 2 4 
have the same powers, those being subject to our concerns 
noted above.  
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Are there any specific issues that are not adequately addressed in the 
Bill ?

Our comments above relate to those issues which, in terms of data protection, 
require to be fully addressed in the Bill.  We cannot accept the Executive’s 
argument for the balance between primary and secondary legislation nor do 
we accept that the current proposals are “fit-for-purpose” - whilst the Bill and 
the draft SSI provide the Joint Inspection Teams with a legal basis for data 
exchange, there needs to be substantial tightening of the provisions relating to 
the level of data-sharing between the authorised persons, the degree of fair 
processing and the retention of records following the inspection as well as the 
access to systems of records themselves.
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SUBMISSION FROM DR LORNA WATSON 

I am writing in response to the consultation on this Bill currently before the Education Committee. 

I wish to emphasise that I fully support the programme of joint inspections of child protection services throughout 
Scotland.  My concern relates to the aspect dealing with access to medical records of any person under the age of 18 
by the Education Inspectorate during inspection.   

1. All NHS confidentiality statements will need to contain information that the Education Inspectorate has 
mandatory access to such medical records if requested. 

Health services are built on the fundamental principles of consent and confidentiality.  This is particularly the 
case where sensitive services are concerned for example those dealing with sexual health, including 
abortions, sexually transmitted infections and named sexual partners, addictions, and diagnoses including 
HIV status and genetic conditions.  I quote from “Mental Health for Children & Young People, a Framework 
for promotion, prevention and care” published by the Scottish Executive in 2005:   

“3.46. a child or young person under the age of 16 deemed capable of giving consent has the same right to 
confidentiality as an adult.  This can mean that someone working with a young person will maintain their 
privacy even when a parent, carer or other professional requests information”.   

This convention is not observed when the safety of a person is at risk or when the individual gives consent for 
the information to be shared.  If this new requirement to share records with the Education Inspectorate is 
brought in, it may reduce a parent or young person’s confidence in the health professional who they are 
seeing, make them less likely to divulge certain pieces of information to health professionals, or less likely to 
access a health service.   

In many parts of the health service, we are trying extremely hard to make our services accessible and user 
friendly for young people and any change in confidentiality practices may have an adverse impact upon this.  
This may reduce the effectiveness of services which can protect children in vulnerable circumstances, and 
undermine public health initiatives, particularly in the fields of mental health, sexual health and addictions.  It 
may therefore have the opposite effect to that which was intended.   

2. Although the intentions in the Bill are good, I am concerned that the part relating to sharing of medical 
records will be unworkable.  This is because under General Medical Council guidance on the Duties of a 
Doctor, a medical practitioner may be struck off for breaking confidentiality except in those circumstances 
where the person is at risk or the individual has given consent for that information to be shared.  Therefore, 
practitioners would be in a position where they are either committing an offence by not sharing the 
information or they run the risk of being struck off the medical register if they do so. 

For the Bill to be workable, the GMC would need to change the fundamental principles of medical practice for 
one section of the community and one part of the UK.  If it were to take that action, the new rules of 
confidentiality would apply from the time at which the GMC changed its guidance and not retrospectively.  If 
the guidance were to be changed retrospectively this would be a gross breach of public trust as medical or 
health transactions have taken place under existing conventions.  If the GMC were to change the rules of 
confidentiality prospectively this rule would only apply from the point at which the GMC did this and the public 
became aware that this was the case.  Therefore, it would take 18 years for the legislation to be fully 
workable as existing records still could not be shared.   

3. A third consideration is in terms of children’s rights.  Developments in the last 10 years have meant that 
children and young people are being treated more as citizens eg. the UN Convention on the Rights of the 
Child.  In that context, it may then be an infringement of the rights of people under the age of 18 to privacy 
when their medical records will not be treated with the same level of confidentiality as would be applied to an 
adult.

4. The fourth aspect is that the records of a child or young person may contain confidential medical information 
relating to third parties, for example other family members who are not involved in a child protection concern.  
If the Education Inspectorate had access to the child or young person’s medical records, the bill as it stands 
does not deal with the issue of other third party information which may be contained within that record, which 
would be an infringement of that person’s confidentiality.   

5. A fifth point is the use of alternative methods to undertake valid and thorough child protection audits on multi-
agency basis.  In England, I understand that similar legislation gives inspectors access to the health visitor 
record in the first instance, and only in exceptional circumstances are further medical records looked at 
without consent.  Apparently, in pilot the level of consent being given by persons for access to records is 
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from 60% up to 100%.  It is the case that audits are based on sampling, however audits are also aiming to 
identify systematic issues rather than issues which arise in individual cases, therefore it is still possible to 
identify issues during an audit where less than 100% of the selected case records are accessible.  No audit 
based on sampling will give 100% assurance of a complex system. 

In addition in Fife, we have recently carried out a rigorous multi-agency audit of our child protection systems 
and this was done by asking senior professionals from within each agency to access the records of 
individuals using strict criteria, an acceptable process under current confidentiality arrangements.  This audit 
has highlighted a number of significant issues and has been welcomed as a robust piece of work by the 
agencies concerned.  In my view it is unlikely that any additional benefit would have been achieved by 
compulsory access to medical records by the Education Inspectorate directly.   

6. A sixth point is that children may have a number of separate health records such as GP, community nursing, 
hospital, A&E, obstetric, genito-urinary medicine (GUM).  While the Bill covers Children’s Services, it does 
not specify which health records it applies to, and many people under 18 use adult services.  I believe that 
GUM records have additional legal protection due to the sensitivity of the information held, but this is not 
acknowledged in the Bill. 

7. A seventh point is that non health professionals may need assistance in interpreting complex health 
information, therefore the process may be inefficient as clarification will need to be sought with the health 
professionals concerned. 

8. The final aspect is the fact that this legislation has been expedited through the parliamentary process without 
any open consultation with health professionals.  I believe that a confidential meeting with a small number of 
health representatives was held in late September. Organisations expressed support for inspections in 
principle but not the aspect relating to access to medical records. Apart from that meeting, I am not aware that 
the Scottish Executive has brought this to the attention of front line practitioners working in health either in 
primary care, acute care or public health.  Most health professionals are unaware of the Bill, or may have sent 
comments to the Executive as they were unaware of the six day open consultation period. This includes 
senior professionals working in the area of child protection. I have been unable to produce a corporate 
response from interested committees because of the short timescale. From the parliamentary timetable I also 
see that the bill was introduced on 28th October 2005, it went to the Finance Committee on 8th November 
2005, the Legislation Committee on 8th November 2005 and is planned to go to the Education Committee on 
16th November 2005.   I am surprised that a Bill with potentially significant consequences for health (as it will 
become an offence for a health professional to withhold medical records from the inspectors) has not been 
subject to full open consultation with health professionals and the public or taken to the health committee in 
the parliament.   

I believe that this Bill has not been given enough time to allow full consideration of its implications.  The fact that 
there have been legislative oversights in the past does not mean that it is prudent to rush through legislation without 
due consideration.   

I hope that these comments will be helpful in producing a positive and acceptable way forward for all concerned. 

Yours sincerely 

Dr Lorna Watson 
Consultant in Public Health Medicine  

Views expressed are my own and not necessarily those of NHS Fife. 
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SUBMISSION FROM NCH SCOTLAND 

NCH Scotland welcomes the chance to comment on the Joint Inspection of Children's 
Services and Inspection of Social Work Services (Scotland) Bill. 

NCH Scotland welcomes the general principles of the Bill and the introduction of Joint 
Inspections of Child Protection and Children's Services more generally.  Given the protection 
of children can only be achieved through the close and joint working of a number of agencies 
it is only right and proper that practice is inspected on a joint and not on an individual agency 
basis.  In relation to Section 2 Sub Sections 1and 2, we welcome the possibility of specific 
organisations, or individuals with particular knowledge, being made party to inspections as 
appropriate.  The limitations of powers in respect of this provision makes sense. 

The range of powers being granted to these new bodies appear to be appropriate to the task. 
 We welcome the fact that Health Records are required to be made available as appropriate. 

With regard to specific issues that are not adequately addressed in the Bill it would have 
perhaps been useful to include the requirement to share information between inspection 
agencies where to do so would avoid duplication of effort on the part of the services or 
agencies being inspected. 

We welcome and accept the fact that all children's services and providers of children's 
services including the Voluntary and Independent Sector will now be inspected.  However our 
concerns centre around the need to ensure consistency, efficiency and proportionate 
inspections, that avoid duplication of effort as a result of different inspection processes.   

We would welcome a provision for the sharing of information gathered by one inspectorate 
with another where this would minimise the need for duplication of effort in the agency or 
service being inspected. 

We would also welcome a requirement on inspection agencies to ensure maximum co-
operation between them and that they be required to adopt a co-ordinated approach with 
regard to the timetabling of inspections, so that all inspection activities are complementary, as 
far as is possible to achieve. 

It may be more appropriate for the latter points to feature as part of the guidance. 

Andrew S Girvan 
Director Children's Services 
NCH Scotland  

Susan Armstrong
PA to the Director
NCH Scotland
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SUBMISSION FROM NHS HIGHLAND

-approve or disapprove of the general principles of the Bill
NHS Highland supports the general principles of the Bill in seeking clarity over the sharing of 
information for the joint inspection of children's services.  As a site for the pilot child 
protection inspections we had direct experience of the difficulties that can arise when 
processes for sharing information are not clearly defined. Our support is however, based on 
the assumption that the proposals have been benched against NHS Quality Improvement 
Scotland Information Governance Standards and  that NHS Scotland Caldicott Guardians are 
signed up to the principles and process as detailed.

- advantages and disadvantages
On the basis of the above assumptions we would be very supportive of the proposed 
inspections and the role they will play in ensuring quality assurred services for children and 
young people and the development of integrated children's services.

- whether consultation was  effective
On the basis that we are not entirely clear what the process of consultation has been, as 
evidenced through the need to outline the assumptions above, then there may be lessons to 
learn. We appreciate that there were time pressures.

- concerns over elements of the Bill, room for improvement ?
 Our principle concerns would be that the assumptions above have been fully addressed, and 
that the legislation will be effective in practice.

- any specific issues that are not addressed
none identified

Best wishes
Sally Amor
Child Health Commissioner
NHS Highland
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SUBMISSION FROM NHS TAYSIDE 

Following on from your letter dated 9th November 2005 regarding the joint Inspection of children's 
services bill we have the following comments to make: 

We approve of the general principles of the Bill. 

Access to ante-natal records - there may be relevant information held within these about an 
unborn baby or other children.   This has not been clearly covered in the Bill 

The Bill does not make provision for CPCs to legally undertake self evaluation which is an implied 
requirement and hence we have the Quality Indicators as guidance. 

I hope these comments are acceptable.  If you require anything further please do not hesitate to 
get in touch. 

Regards 

Laura Mill 
Child Health Support Officer 
Directorate of Change and Innovation 
NHS Tayside 
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SUBMISSION FROM ORKNEY ISLANDS COUNCIL 

Orkney Islands Council welcomes the opportunity to comment on the Joint Inspection of Children’s Services 
and Inspection of Social Work Services (Scotland) Bill. 

Orkney Islands Council approves the general principles of the “Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Bill as an essential part of effective and multi agency 
inspections. 

The Bill resolves in primary legislation the issue arising from the pilot inspections earlier in 2005 about 
inspection of individual health records, which was needed to bring it into line with practice in Education, 
Police and Social Work. 

Orkney Islands Council agrees - 

• with the policy objectives;  

• to support the improvement of children’s services;  

• to enable a joint inspection team to focus on the outcomes achieved for children;  

• to respect confidentiality of the individual child and their families; and  

• to give SWIA the full range of powers to inspect social work services. 

Yours sincerely 

Alistair Buchan 
Chief Executive 
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SUBMISSION FROM RCGP (Scotland) 

RCGP SCOTLAND COMMENTS 

Thank you for seeking our comments on the provisions of this Bill and associated 
Regulations.  RCGP (Scotland) has contributed to earlier discussion and we welcome 
the opportunity to provide our further considerations. RCGP (Scotland) wishes to support 
the intention behind the legislation which is to ensure that the people of Scotland can be 
assured that there is a process to inspect services and the care given to children, and 
through this be confident that improvements in delivery of service and quality of care 
offered will follow. RCGP (Scotland) is concerned that issues raised previously have not 
yet been adequately addressed and suggest further clarification is needed.   

This comment arises from our belief that the powers provided by the Bill which will 
ensure effective inspection of Child Protection matters have been too widely generalised 
for use in the inspection of Children’s Services and of Social Work Services. We believe 
the Bill and its associated Regulations, despite the safeguards indicated, will damage 
the essential relationship between a patient and their General Practitioner. This is based 
on trust and an understanding of the duty placed on the GP to maintain confidential 
personal health information, except where a breach is justified and then only when the 
patient has failed to give consent after the need to disclose information has been 
explained to them. This protection is already limited by the explicit duty accepted by all 
GPs that if they hold information relating to a child protection issue this must be shared 
in a proactive way with others in the healthcare team and with other relevant authorities 
as set out in local child protection guidelines.  

The Bill and associated Regulations have been reviewed in the context of: 
• Knowledge of the ongoing review into the death of a mother of a young child in 

North Edinburgh 
• The CMO letter of 23 September 2004 and the guidance therein encouraging the 

sharing of information about children at risk, noting that this letter has been 
endorsed by the GMC. 

• The recent agreement between SEHD and SGPC about access to GP held 
personal health records to allow external audit for purposes relating to the new 
GMS contract in general, and specifically to facilitate the review of the practice’s 
QOF (Quality and Outcomes Framework) achievement.   

• The comments within the documentation (page 20, para 11 “in these cases the 
inspectors would wish to have the opportunity to discuss a case further with a 
health professional.  Regulation 8.  Regulations 7 & 9.  The experience of the 
inspection team in the Tayside audit trial suggests that the opportunity to 
discuss individual cases with health professionals had proved more 
illuminating than access to further health records.”

RCGP (Scotland) highlights an underlying philosophical difference between the culture 
of inspection and a quality assurance process with a focus on service improvement. 
Inspection, as suggested within the draft bill, tends to focus on problems and thus can 
be seen to derive from a blame culture.  NHS QIS uses a quality assurance / service 
improvement model and there is evidence that through its processes of self assessment 
and external review significant gains have been achieved in improving care within health 
services across NHS Scotland. 
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The RCGP (Scotland) notes that the current consultation does not appear to have 
explicitly sought a view from Caldicott Guardians.  The Scottish Executive Health 
Department (SEHD) required all NHS Boards to appoint a senior officer, usually the 
Director of Public Health, a Medical Director, or Nurse Director to take responsibility for 
the maintenance of confidentiality in respect of personal health information particularly 
where shared between organisations.  There is also no reference to the work of the 
Information Services Division of NHS National Support Services which provides 
guidance to NHS Scotland in respect of protecting the importance of patient 
confidentiality.  It is likely that there would be an unhelpful conflict between the proposed 
legislation and existing guidance.   

RCGP (Scotland)  

• Supports the principals between the programme of joint inspection for services 
for children and inspection for social work services.   

• Suggests is essential that there is formal consultation and agreement with health 
professionals if they are to input fully into the inspection process. 

• Strongly recommends that the regulations relating to access to personal health 
information be revised to differentiate between those records being accessed in 
respect of Child Protection services and general Children’s and Social Work 
Services.

• Irrespective of the differentiation suggested would strongly suggest the 
appointment of registered medical practitioners as inspectors and that the 
approach used be that of a planned discussion with the relevant health 
professionals rather than simply a review of records 

• Believes the powers proposed in this legislation must be openly declared to the 
public of Scotland and any access to personal health information should be 
tested using a concept of informed access with the principle of individual 
consent being applied wherever possible.  In cases where informed consent is 
either not granted or not sought, there should be a clear hierarchy of access to 
confidential and potentially sensitive information. 

• Additional comments on the details of the proposed legislation are offered in the 
annex.

We hope you find these comments of use, and look forward to further discussion on this 
important and sensitive legislation. 

Yours sincerely 

Dr Mairi Scott    Dr Jenny Bennison 
Chair    Deputy Chairman (Policy) 
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Annex 1

RCGP (SCOTLAND) COMMENT ON THE DRAFT ACT: JOINT INSPECTION OF 
CHILDREN'S SERVICES AND INSPECTION OF SOCIAL WORK SERVICES 
(SCOTLAND) BILL 

 (pages 1-6 of the attachment) 

1.1.6.f  - we presume reference to special Health Boards alludes to NHS Quality 
Improvement Scotland and to NHS National Support Services. RCGP has no problem 
with this, however, would seek clarification from the Executive in respect of future plans 
to investigate ‘failures in service’.  It is possible that the legislation being proposed here 
will differentiate between services which relate to children and young people and to the 
services which might be available for adults but which still impact on children eg adult 
drug services and services for head injury (as highlighted in the O’Brien report into the 
death of Caleb Ness). 

1.1.6.g  - This paragraph appears to give powers to Ministers to appoint almost anyone 
to the position of an inspector and RCGP believe that there should be clear guidance in 
respect of the regulation as to how this power would be exercised. 

1.2.1 and 1.2.2 – RCGP understands this to refer all persons who might be asked to 
participate in a review, however, it is essential that the terms of 1.2.2 ensure that, if the 
regulation is not to be altered to direct that health records should be viewed only by a 
registered medical practitioner, all involved must understand and confirm their duty of 
confidentiality if they have any access to information derived from confidential health 
records whether or not consent has been obtained. 

1.3.1.e – It is understood that there does need to be a sanction if individuals do not 
comply with the law and we are pleased to note that under Regulation 10, access to 
confidential health records is recognised as a special case.  Nonetheless it would be 
unhelpful if a registered medical practitioner’s professional registration and ability to work 
were  placed in jeopardy if, in complying with this proposed legislation, the practitioner 
was found guilty of a breach of confidentiality, despite the previous reference to the 
CMO letter 

2.5.3. b and c – this gives a helpful emphasis on the different status of medical records 
and recognises the need to involve a medically qualified inspector to assist in the review 
of medical records.   If this recognition could be incorporated elsewhere in the legislation 
much of the current anxiety over a breach of confidentiality would be resolved.  RCGP 
(Scotland) strongly recommends that medically qualified inspectors are appointed as 
integral members of the visiting team where health records are to be accessed.   

This is discussed further under regulation 8 and RCGP highlights the importance of 
ensuring a fair and helpful interpretation of the contents of health records whose prime 
purpose is to support clinical care and not to monitor service delivery.  In a primary care 
setting this will often be the sole record of contact with the health service (whether paper 
based or computerised) and all information relating to an individual will be gathered 
together.  This reality makes it more difficult to separate the concept of a core record 
relating to contact with a health visitor or with school health and the information held 
within a non-core record relating to the GP.   
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3.7 – These are helpful definitions but again it is relevant to highlight that medical 
records in a primary care sense increasingly relate to all aspects of healthcare, including 
reference to work undertaken by others. The phrase, “medical records which have been 
prepared by a registered medical practitioner who is, or has been, responsible for the 
clinical care of the individual to whom the records relate.”, is unhelpful.  The GP record 
may contain information from a wide variety of sources but the individual General 
Practitioner cannot be held responsible for the work or actions of others. Equally it is 
essential that other clinicians, whether medical or from other healthcare disciplines, are 
not deterred from copying all information to the GP records so that there is a single file. 

Increasingly as we move to a single multidisciplinary care record, there may be some 
conflict in the implementation of the inspection with both core and non-core records held 
within a single record.  It would not be helpful if this legislation which seeks to protect 
children in any way prevents or limits progress towards the long recognised benefit of a 
joint child health record between, as a minimum, the GP and health visitor and ideally 
with all healthcare professionals when technology permits. 

COMMENT ON DRAFT STATUTORY INSTRUMENT  
pages 7-9 

Regulation 6: RCGP(Scotland) would insist that if records are to be removed from the 
health premises, a copy must be made and only the copy removed for external use.  A 
functional record must be left at the health premises and the assurance given that a 
telephone number will be given to access the record on the same day is inadequate.  
Good healthcare depends on access to records and in a primary care setting decisions 
are taken during the patient attendance; delays of even half a day would not be 
acceptable. 

Regulation 8 the power to require an explanation:   RCGP(Scotland)  would strongly 
support this and again would emphasise the opportunity advised within the commentary. 
RCGP(Scotland)  is confident that all GPs and other healthcare staff in a primary care 
setting will wish to assist the process of inspection.  This would ideally involve a 
discussion with a medically qualified inspector but the focus on discussion rather than 
external review would minimise the risk of any misunderstanding or any gap in 
knowledge from a simple review of records.  Protected time would have to made 
available to GPs and their staff in order for these interviews to take place. 

Regulation 9 - The guidance suggests it is an authorised person who is given a duty to 
protect confidentiality but as highlighted before this is a constant duty on the healthcare 
professional.  There should be a shared responsibility with the clinician who is 
responsible for the record and it is possible that the clinician could discharge their 
responsibility to maintain confidentiality and provide the inspector with an anonymised 
record.  Current technology, particularly for computerised systems, would allow the 
production of anonymised records when the inspector required a copy to be taken away 
from the health premises. 

Regulation 10 - as noted above it is helpful that the issues of access to the confidential 
health record are recognised as different and should not lead to the prosecution of a 
health practitioner who genuinely feels that his duty to protect confidentiality is higher 
than his or her duty to assist the inspection process. 
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REVIEW OF DRAFT PROTOCOL  

pages 10-21 of documentation 

page 11 at paragraph 1 there is reference to the concept of ‘associate assessors’ 
appointed by HMIE.  This is suggested as a role for the appointment of medically 
qualified inspectors engaged on an associate assessor role by NHS QIS.  NHS QIS has 
a long tradition of engaging healthcare professionals to assist in reviews and visits.  
RCGP(Scotland)  would strongly recommend that this be discussed with NHS QIS as a 
potential solution to the access dilemma. 

Page 14 visit phase 1 - it would be helpful if it was clarified that this stage is intended to 
review core records as defined based on the sampling methodology detailed.  Medical 
records are deemed to be non core and would only be reviewed under phase 2 of the 
protocol. This is discussed further at paragraphs 10 and 11 below. 

Access to clinical information   RCGP(Scotland) would commend the document for 
reinforcing the importance of protecting the confidential nature of the health record.  It is 
also helpful to emphasise the limited benefit in accessing the health record and that this 
will be undertaken by inspectors who fully understand both their responsibility and duty 
in respect of the act.  Again, the potential for misunderstanding would be minimised if 
registered medical inspectors were appointed. 

At paragraph 5, the list of cases to be reviewed under the inspection includes the list of 
all individuals with a ‘cause for concern’ otherwise known as ‘additional health records’ in 
some systems. It is noted that this can relate to often ten times the number of cases 
which are formally recorded within the Child Protection Register. The inspection should 
promote best practice, particularly in these cases where an additional concern has been 
identified and children may be at risk, It must be clear that raising a cause for concern 
record is not simply a paper exercise and does lead to improved safeguards for the 
child/family.

Paragraph 10 and 11 provide a list of core records and should be headed as such. As 
previously noted core health records are increasingly difficult to identify as primary 
healthcare is delivered from a paper light system and conjoined records become the 
norm.  It would be unhelpful if this protective legislation prevents the ongoing integration 
of all primary care health input into a single record. RCGP asks the department what the 
view would be of a joint record?  Does this become a core record and all is removed 
under phase 1 or would it be accepted as a non core record for special review in phase 
2, or are they seeking to create a new category which might involve visits during phase 1 
to review records at a place where the record is held?  

At paragraph 11, RCGP(Scotland)  would again emphasise the experience of the pilot 
project that speaking to health professionals is often more useful than simply reviewing 
the record as set out in regulation 8. 

Paragraphs 12, 13 and 14 – RCGP(Scotland) strongly recommend that health records 
should be accessed within the relevant health premises.  Reviewing the record at the 
site will allow a discussion, to gain a clear understanding of the content and meaning, 
between the inspector and the health professionals involved.  
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Appendix 2 shows the flow chart of the inspection and unfortunately does not indicate all 
aspects of the process.  It would be important to demonstrate the time line between the 
inspectors receiving the pre-inspection return (PIR) from the service to the intimation of 
the sample that the inspectors will wish to review. It would also be helpful to know what 
time will be given to the service to make relevant core records available or to copy a 
health record if they are to be taken off site. 

It could also be helpful to understand the time line between the phase 1 review and the 
planned visit to individual health premises and the prospect of interviewing or meeting 
with individual healthcare staff.  In an increasingly pressured service, it will be necessary 
to schedule these visits and this may require cancellation of surgeries which cannot be 
done at very short notice. 
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SUBMISSION FROM THE ROYAL COLLEGE OF PAEDIATRICS AND CHILD CARE 

The Royal College of Paediatrics and Child Health was set up to advance the art and science of 
paediatrics, raise the standard of medical care provided to children and educate and examine 
those concerned with the health of children. We strongly support the underlying principles of 
promoting the health and safety of children and young people through joint inspection and 
welcome this opportunity to give evidence in relation to this important proposed legislation. The 
process of joint inspection is in keeping with our determination to promote best practice through  
audit and research, in order to continually improve the standard of care our members provide to 
children and their families. 

 Child protection is currently high on the College’s agenda with a number of high profile cases 
attracting media attention and the rising number of complaints to the General Medical Council 
discouraging young paediatricians from specialising in this area. We would hope that a robust 
process of inspection would assist in increasing public and professional confidence. 

Paediatricians, perhaps more than other doctors, understand the need to work effectively with 
other agencies in order to provide a high standard of care through our experience both in the field 
of child protection and also in the management of children with complex needs through chronic 
disease or disability. We fully appreciate therefore the need for joint inspection and the 
importance of a detailed examination of each agency’s records in order to determine the 
effectiveness of communication and joint planning. . 

The importance of respecting patient confidentiality is clearly fundamental to paediatric practice 
and would be our only major concern in moving forward. Ideally we would have preferred a 
process which required explicit consent but we understand the practical difficulties and likely bias 
which would be introduced if that were insisted on particularly in relation to child protection cases. 
Implicit consent through clear information sharing with patients and /or their parents at the point of 
initial involvement with our services would seem to be a reasonable approach provided that our 
members can be assured that the methodology surrounding the extraction and use of the 
information is robust. This must include assurances about the qualifications and training of 
inspectors and the penalties which would result from any breach of confidentiality in relation to 
the information they receive. More detailed assurances about measures to be taken to ensure 
safe storage of extracted information particularly within computerised systems would also be 
required. We are reassured by the undertaking that the extraction and use of information will be 
governed by protocols laid out in regulation. 

We would suggest that concerns about confidentiality would be significantly lessened if only 
health inspectors were allowed to view health records. This would also be more likely to ensure 
the extraction of useful and relevant information as health colleagues are more familiar with each 
other’s record keeping and terminology.  We seek assurance that photo-documentation 
particularly video-colposcopy images would be excluded from this process. 

We would also suggest that the proposed process should be transparent to public and 
professionals and that to achieve this early engagement in consultation about the implementation 
of joint inspection would be helpful. In our experience young people are well able to understand 
the dilemmas faced by those trying to help and protect them, and their parents expect us to share 
information with relevant professionals in other agencies in order to deliver well coordinated care. 
Young people and their parents clearly have an interest in ensuring the services they receive are 
of a high quality and should have a say in this debate. 

In conclusion, the College welcomes this draft legislation which we hope will enable joint 
inspection to move forward. We would be happy to take part in further discussions around the 
issues raised.  We undertake to work closely with our members to support its implementation 
which we see as promoting our mantre of  raising  standards of paediatric practice and 
maintaining as our prime focus our responsibility to act in the best interests of  the child. 
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SUBMISSION FROM SAVE THE CHILDREN 

1. Introduction 

1.1 Save the Children is an international children's rights organisation working in Scotland, the UK and 
over 70 countries around the world to achieve a better world for children. Save the Children’s work is 
centred on the commitment to making a reality of children's human rights and is underpinned by the 
principles of the UN Convention on the Rights of the Child (UNCRC).  

2. General comments 
2.1 Save the Children appreciates the opportunity to comment on the Joint Inspection of Children’s 

Services and Inspection of Social Work Services (Scotland) Bill (hereafter ‘the Bill’), and related 
documents. Save the Children has agreed to a joint position statement on the draft Bill, regulations 
and protocol, following at a meeting convened by the Scottish Consumer Council on 4 November 
2005. This response provides further comment on specific areas of concern raised in the joint 
statement.

2.2 Save the Children supports the development of integrated inspections as part of wider reform of child 
protection in Scotland and the promotion of integrated working in children’s services generally.  
Several recent reports and inquiries into child deaths have highlighted common areas of concern. 
Significantly this includes poor communication between agencies (particularly between universal and 
targeted services) in delivering effective outcomes for children and young people. Save the Children 
therefore supports the policy objective of the Bill to support the improvement of children’s services by 
evaluating and systematically reporting on the effectiveness of provision of children’s services.  

3.  Key concerns 

The starting point for any power for sharing personal health information should be that the 
information will not be shared unless there is considerable justification. 

Save the Children believes it would be helpful to include further information on consent in the 
Draft protocol for access to health information.

It is essential that the Scottish Executive works with agencies and organisations, ahead of the 
implementation of the Bill, to ensure that information is updated and that children and young 
people are fully aware of the circumstances in which their personal medical information could be 
disclosed.
Information sharing and consent

3.1 A particular concern in relation to the Bill is the principle of respecting the confidentiality of individual 
children and their families. It is recognised that examining the experience of, and outcomes for, 
children, young people and families is central to the joint inspection process. Save the Children 
acknowledges that to achieve this joint inspection teams need to be able to access and share a 
sample of individual records from a variety of agencies. This includes health records and information 
from professionals, such as health visitors and school nurses. At present personal health records 
cannot be legally shared for joint inspection purposes, thus limiting the ability of inspection teams to 
evaluate the effectiveness of integrated working in children’s services. The Bill will make the sharing 
of such information with joint inspection teams lawful, as it stands. Consent for sharing this 
information will not be required. Save the Children agrees that health agencies must be part of the 
joint inspection process in order to evaluate comprehensively outcomes for children and young 
people. However, the lack of any requirement to seek consent in sharing sensitive, personal 
information for inspection purposes is of concern. 

3.2 Save the Children is concerned that children and young people’s rights to confidentiality are being 
overlooked. Children and young people have a right to privacy under article 16 of the United 
Nations Convention on the Rights of the Child (UNCRC) and a right to respect for a private life 
under article 8 of the European Convention on Human Rights (ECHR). In circumstances where a 
child is at risk or needs protection Save the Children believes that the power to share personal health 
information without consent can be justified. It is less clear if sharing personal health information 
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without consent for joint inspection purposes is warranted, particularly as the issue of consent is not 
acknowledged in the Draft protocol for access to health information. Save the Children believes it 
would be helpful if further information on consent was included in the protocol.

3.3 Save the Children is concerned that the power for sharing information may be too broad. The 
arguments for justifying the power need to be made more explicitly. While it is acknowledged that 
information in personal health records may be necessary it is not clear why sensitive, personal 
information will be required for inspection purposes. The starting point for such a power should be 
that personal health information will not be shared unless there is considerable justification. 

3.4 Further Save the Children believes that there may be merit in considering amending the Bill to include 
some requirement to seek consent if individual cases are being examined. This would be particularly 
important where anonymity could not be guaranteed, for example if inspectors were holding face to 
face interviews with individual children and young people. Save the Children is also concerned about 
safeguarding the anonymity of children and young people in smaller communities, particularly in rural 
areas, and seeks assurances that such children and young people’s right to privacy will be protected. 

3.5 It is essential that the Scottish Executive works with agencies and organisations, ahead of the 
implementation of the Bill, to ensure that information is updated and that children and young people 
are fully aware of the circumstances in which their personal medical information could be disclosed. 
Information currently used to inform children, young people and families of how their personal medical 
information/ records may be shared, with and out with the NHS, is not sufficient to inform patients of 
the possible uses of their information should the Bill be passed. At present information on 
confidentiality refers only to sharing information in circumstances where it is believed a child or young 
people may be at risk. 

Timetable and consultation 

3.6 The speed with which the legislation is being driven through the parliamentary process is of great 
concern. The proposed parliamentary timetable from introduction of the Bill to stage 3 is less than two 
months. It is believed that the quickness of this process will not allow enough time for an open and 
inclusive process to be followed. This combined with the lack of consultation with appropriate 
organisations and representatives raises even greater concerns in relation to the effective scrutiny of 
the Bill.

3.7 Further it is unsatisfactory that a child’s right to express a view in relation to matters that affect them 
and to have that view taken into account, as set out in article 12 of the UNCRC, has been ignored. 
Children and young people must be given the opportunity to participate meaningfully in discussing 
issues that may affect their lives.  Children and young people must also be involved in the decision 
making process. In their last report to the UK, the UN Committee on the Rights of the Child 
recommended that “views expressed by children be taken into account and have an impact on 
developing programmes and policies affecting them.” 

For further information or clarification of the points raised in this response please contact: 

Claire Telfer 
Policy and Parliamentary Officer 
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Work Services (Scotland) Bill 

Call for Evidence: Education Committee 

Comments by Kathleen Marshall 

Scotland’s Commissioner for Children and Young People 
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Joint Inspections p 2 of 6  

What this is about … 

The Scottish Executive have indicated their commitment to joint inspections. The 2004 Partnership 
Agreement stated that “it intends to protect our most vulnerable children through a tough new 
inspection system for child protection services.” In March 2004, Ministers announced that there would be 
a new multi disciplinary children’s inspection team led by Her Majesty’s Inspectorate of Education 
(HMIE). Other inspectorates and agencies involved are: the Social Work Inspection Agency; the Scottish 
Commission for the Regulation of Care; Her Majesty’s Inspector of Constabulary; the NHS Quality 
Improvement Scotland; and Her Majesty’s inspector of Constabulary. 

Two pilot inspections were completed in May 2005, but concerns were raised as to whether the 
inspection team had powers to access health records. It transpired that the inspectorates did not have 
the powers to operate jointly or to access or share information in a way required to conduct the 
inspection process. The Bill has been introduced as a measure of urgency to deal with this difficulty and 
get the inspection process back on track. 

The Bill seeks to secure powers to allow the police, education, social work and health inspectorates, and 
other agencies, to conduct joint inspections. It will also give powers to access information during those 
inspections and to share that information among inspectors, when doing so at an operational level. The 
explanatory notes to the Bill explain that inspections will be done at three levels: strategic, operational or 
individual (where there are concerns about specific children). 

Part 2 of the Bill provides the Social Work Inspection Agency (SWIA) with explicit powers to inspect all 
social work services. This is to rectify the fact that SWIA currently does not have the powers it requires 
to carry out general inspections of social work authorities. 

There is also a set of regulations accompanying the Bill, along with a protocol which details the way in 
which such inspections should be carried out and how the information should be handled. 

The Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill was 
introduced to the Scottish Parliament on 28 October 2005. The Education Committee has issued a call for 
evidence on the general principles of the Bill. 
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1. Role of the Commissioner for Children and Young People 

The office of Commissioner was established by the Commissioner for Children and Young People 
(Scotland) Act 2003. The general function of the Commissioner is to “promote and safeguard the 
rights of children and young people.” In particular, the Commissioner must review law, policy 
and practice relating to the rights of children and young people with a view to assessing their 
adequacy and effectiveness. Specific regard must be had to relevant provisions of the United 
Nations Convention on the Rights of the Child (UNCRC), especially those requiring that the best 
interests of the child be a primary consideration in decision making and that due account be 
taken of the views of affected children and young people. 

The Commissioner must exercise this responsibility towards all children and young people who 
are under 18 years of age, or under 21 if they have been looked after by a local authority or in 
their care.

2. United Nations Convention on the Rights of the Child 

The United Nations Convention on the Rights of the Child was passed by the UN General 
Assembly in 1989 and ratified by the UK in 1991. Ratification commits the UK to bring its law, 
policy and practice into line with the Convention. Whilst not directly enforceable in UK courts in 
the way that the European Convention on Human Rights now is, it should be noted that the 
European Court of Human Rights increasingly makes reference to the Convention on the Rights 
of the Child in its judgments, as a common standard amongst Member States1. Section 2 of the 
Human Rights Act obliges UK courts to take account of European jurisprudence in making their 
own decisions.  

The UNCRC sets out the fundamental human rights that all children and young people are 
entitled to. It sets out minimum benchmarks in rights for children rather than “best practice”; 
countries are thus encouraged to exceed the standards laid out in the Convention, but not fall 
short of its basic requirements.  

The key UNCRC articles relevant to this legislation include the four key principles: 

1 A v UK (1999) 27 EHRR 611 
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Article 2 - all rights are to be recognised for each child in the jurisdiction without 
discrimination on any ground; 

Article 3.1 - the best interests of the child must be a primary consideration in all actions 
concerning the child; 

Article 6 – the right to life and to the maximum possible survival and development; and 

Article 12 - respect for the child’s views in all matters affecting the child, and the 
opportunity to be heard in any judicial or administrative proceedings affecting the child. 

Other articles of relevance include: 

Article 3.2 – the State’s duty to ensure that children receive the protection and care that 
they need for their well-being; 

Article 3.3 – The State’s duty to ensure that institutions, services and facilities for the care 
and protection of children conform to appropriate standards; 

Article 16 – the right to protection from arbitrary or unlawful interference with privacy; 

Article 19 – the State’s duty to protect children from abuse or neglect by parents or carers; 

Article 24 – the right to the highest attainable standard of health; 

Article 25 – the right to a periodic review of any placement; 

Article 36 – the right to protection from exploitation; and 

Article 37 – which sets out standards for children who are detained.  

3. Responses to Questions from the Education Committee 

3.1 Do you approve or disapprove of the general principles of the Bill? 

Inspection plays an important role in the promotion of children and young people’s rights by 
improving the quality of children’s services. I accept that the Executive’s commitment to a multi-
disciplinary approach to service delivery must be matched with a multi-disciplinary approach to 
inspecting how the agencies work together.  

I welcome the Executive’s commitment to inspection at all levels, including service receipt level 
(covering services delivered to a particular child or particular children). Article 12 of the UNCRC 
affirms respect for the child’s views in all matters affecting the child. Any system of review or 
inspection of children’s services should include provisions for ascertaining the views of children 
and young people.

I welcome the commitment from the Executive to respect the confidentiality of individual 
children and their families guaranteed by the Human Rights Act 1998 and Article 16 of the 
UNCRC. It is essential that the Bill ensures that confidentiality and anonymity are maintained to 
protect these rights. I have some concerns that the Bill favours the use of powers to override 
consent. Consent should be the starting point, with powers to override consent only being used 
in cases of demonstrable need.   

I support the general principle that SWIA should have a full range of powers to inspect social 
work services. 

I note that “children’s services” is defined by clause 7 with reference to section 15(1) of the 
Local Government in Scotland Act 2003. This is about community planning and makes no specific 
reference to children, so the reference is a bit obscure and might benefit from clarification. 
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3.2 What are the advantages and disadvantages of the legislation? 

I appreciate that the current legal powers of individual inspectorates are not sufficient for the 
purpose of joint inspection, and that there is a need to introduce primary legislation to allow 
Joint Inspection Teams to function. 

I also appreciate that the arrangements for Joint Inspection of Children’s Services by 2008 will 
evolve as the consultation and the pilot inspections are completed. It is beneficial that the 
Executive have provided copies of draft regulations, supported by a draft protocol for child 
protection services.  

I have some concerns over the level of delegation to Scottish Ministers contained in this 
legislation. Important powers should not be delegated to regulations or to protocols. While this 
style of drafting allows flexibility, it reduces the potential level of scrutiny – in fact even if not in 
law.

This legislation would require that patients be informed prior to consultation that a Joint 
Inspection Team may be able to access medical records. This may undermine the confidence 
that young people have in the confidentiality of medical services. I am concerned that where 
sensitive services are involved, for example those dealing with sexual health, this legislation may 
make a young person less likely to seek medical advice or divulge personal information. It would 
have been helpful had the idea been tested out with young people before the Bill was introduced 
in order to find out whether this was likely to happen. 

3.3 Do you consider that the Scottish Executive consulted effectively on the Bill before it 
was introduced to the Scottish Parliament? 

I was not consulted prior to the introduction of the Bill to the Scottish Parliament. The Scottish 
Executive did however provide me with some background information to the Bill shortly before 
introduction. Given my general function to promote and safeguard the rights of children and 
young people, it would have been beneficial had I been consulted at an earlier stage when I 
might have been able to provide a fuller response than the current document, after consultation 
with relevant stakeholders.  

Section 5(3)(b) of the Act sets out my function to encourage others to have regard to the views 
of children and young people on all matters affecting them. Article 12 of the UNCRC affirms that 
State Parties shall assure to the child who is capable of forming his or her own views the right to 
express those views freely in all matters affecting the child, the views of the child being given 
due weight in accordance with the age and maturity of the child.  
I understand that the views of children were sought in the assessment of the pilot programmes; 
however, there has been no consultation on the Bill. Due to the short timescales for submission 
of this evidence, I have been unable to discover how substantial the pilot scheme consultation 
was.

3.4 Do you have any concerns about particular elements of the Bill and suggestions as to 
how the Bill might be improved? 

I am concerned about the lack of any requirement to seek consent from those whose personal 
health information may be sought and shared in the context of an inspection. A positive 
commitment to seek consent should be the starting point. In particular, the draft protocol makes 
almost no reference to the fact that it should be best practice to seek consent, and to set out 
clearly the circumstances in which consent could be inferred, or the circumstances in which an 
absence of consent would not be considered a barrier to accessing personal information. 
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3.5 Are there any specific issues that are not adequately addressed in the Bill? 

While this Bill allows for the provision of power to access medical records of those under 18, it 
would not allow for the power to access the medical records for those over 18. There may be 
information contained in the records of parents or carers which is relevant to the inspection. 
There is no justification for this differential treatment, when information contained in either 
record may be equally relevant.  

I am also concerned that there may confidential information in the records of the sample group 
that relate to third parties who are not in the sample group, thereby breaching their 
confidentiality. 

4. Concluding remarks 

I agree with the aims of the Bill and its very general principles, but have some concerns about: 
the lack of time for thoughtful consultation; the potential implications of avoiding an approach 
that starts from the point of consent of the individual; and the scope of delegated powers 
proposed. 
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SUBMISSION FROM THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

The Scottish Children’s Reporter Administration (SCRA) welcomes the opportunity to submit 
evidence on the Joint Inspection of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill and related draft regulations. 

General principles 

SCRA fully supports the joint inspection of children’s services and the proposals contained 
within the Bill. The joint inspection of children’s services is an important element in the 
Scottish Executive’s strategy to improve the integrated delivery of services to children, young 
people and families.  

Advantages of the new legislation 

The proposals contained within the Bill provide valuable support to the development of a 
common approach to inspection across inspectorates concerned with services for children 
and young people and will help ensure a proportionate and intelligence led inspection 
framework.  SCRA recognises the benefit of clarity which the legislation intends to provide in 
terms of the powers granted to bodies charged with conducting joint inspections.  

Consultation

SCRA is satisfied that the Scottish Executive has consulted sufficiently.  There has been 
significant consultation on the joint inspection process, along with pilots in which SCRA has 
participated.  These have highlighted the need to proceed urgently with this legislation, and 
SCRA is supportive of that. 

Suggestions as to how the Bill might be improved 

The focus of SCRA’s response is on the extent of powers granted to the bodies listed at S 1.6 
to conduct joint inspections and to access and share information. 

Section 1: Joint inspection of children’s services 

Section 1(1) This is a significant power enabling Ministers to direct joint inspection in 
respect of the whole range of children’s services as defined in Section 7. Neither the Bill nor 
the Regulations set parameters for the exercise of this power. This is a significant 
development for an organisation such as SCRA in that while clearly anticipating that the 
Administration would be subject to inspection by the HMIe Services for Children inspection 
team, this opens up the possibility of any persons or bodies specified in Section 1(6) 
inspecting services provided by SCRA at the Ministers’ request as part of a joint inspection 
process. 

Consideration should be given to the need for high level criteria which reflect the basis on 
which this power will be exercised by Ministers. A shared understanding of the circumstances 
in which they may request a joint inspection should improve transparency and accountability 
in the exercise of the power.  

Section 1(2) Allied with the power granted in Section 1(1), this enables Ministers to direct 
inspection at all levels.  This is a wide ranging power and the basis on which Ministers will 
decide the level at which an inspection will be conducted is not specified. Consideration 
should be given to the need for high level criteria to inform this decision. As above, this may 
improve transparency and accountability in the exercise of this power.  

Section 1(5) The regulations should make provision for the directions issued by Scottish 
Ministers to be shared with the Chief Executive the service(s) to be included in the inspection 
process when notification of the inspection is given.  
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Section 1(6)(g) The provision to allow Scottish Ministers to direct engagement of any other 
person or body in an inspection process will appropriately allow for specialist knowledge to be 
added to an inspection team. It would be helpful if the basis for this appointment was clarified 
given the duties and obligations which would be incumbent on such a person or body.  

Section 2: Participation in inspections 

Section 2(1) It would be helpful to clarify whether it is under this provision that associate 
assessors, or equivalent, are to be empowered to participate in an inspection process or 
whether an associate assessor is a distinct appointee who is authorised to conduct inspection 
through the powers of the appointing inspectorate. It is important to ensure that the basis of 
appointment and empowerment of associate assessors, or equivalent, is clear given the 
differing provisions which are applicable to Section 1(6) bodies and authorised persons. 

Section 2(2) It is clearly appropriate to ensure that a person or body appointed under 
Section 2(1) is empowered only to the extent necessary to conduct an inspection and to share 
information. Draft regulations 3 and 4 distinguish the circumstances in which information can 
be disclosed by authorised persons and Section 1(6) bodies. Further clarification regarding 
this would be helpful. 

Section 3: Regulations for purposes of joint inspection 

Section 3(1) The scope of the regulations which may be made pursuant to this section is 
very wide. Power to access premises, to remove records, to check the operation of computer 
systems, to access computer records, to require an explanation of information from the 
compilers of information and other enabling regulations should be underpinned by clear 
operating principles. The draft regulations present a level of detail in respect of the 
responsibilities of both inspectors and services being inspected. To ensure consistency and 
proportionate exercise of such powers, the regulations should require an operating protocol 
as a key element of each inspection, tailored to the needs the inspection. 

Section 3(2) Refer to comments above under Section 2(2) in respect of regulations 3 and 
4.

The Joint Inspection (Scotland) Regulations 2005 

During the pilot inspections, HMIe inspectors attended children’s hearings. While wide 
ranging access to information is granted under Section 3 and accompanying regulations, no 
specific mention is made of inspectors’ entitlement to attend meetings relevant to a child 
whose case is included in the inspection process. In respect of children’s hearings, should a 
specific provision be made to enable attendance or is it anticipated that access would be 
possible under existing provision1 with the consent of the child and family sought?  

Regulation 3(1)  This states that an authorised person may share information obtained 
in the course of an inspection with any other authorised person. There is no statement which 
clarifies on what basis that sharing may take place. Is the intention only to enable the sharing 
of inspection information obtained during an inspection with the other inspection functions 
jointly undertaking the same inspection for the purposes of conducting and reporting that joint 
inspection? As currently drafted, it is not clear that any such parameters have been set 
around the circumstances in which an authorised person can share information with another 
authorised person, notwithstanding the terms of Section 3(2) of the Bill.  

Regulation 3(2) The drafting of 3(2) differs from that of 3(1) in that it makes specific 
reference to the circumstances in which an authorised person may disclose information to a 
person or body specified in Section 1(6), namely, where they consider such disclosure would 
assist the person or body to carry out their functions. Is it the intention that this power of 
disclosure be exercised only during the conduct of the inspection or can it be exercised at any 

1 Ref. Children’s Hearing (Scotland) Rules 1996, Rule 13. 

165



time by an authorised person where it is believed that such information may be of use to a 
person or body in the performance of their functions?    

Regulation 4 The drafting of regulation 4 differs from that of 3(1) in that it makes specific 
reference to the circumstances in which the person or body may disclose information to an 
authorised person, namely, where they consider such disclosure would assist the authorised 
person for the purposes of a joint inspection. Can this power of disclosure be exercised at any 
time by a person or body specified under Section 1(6) where the person or body believes that 
such information may be of use to an authorised person in the conduct of a future inspection?  

Regulation 8 The basis on which someone will be deemed by an inspector to be 
responsible for compiling or for holding any document, record, item or information should be 
agreed pre conduct of an inspection on a service by service basis as part of an agreed 
operating protocol relating to access to information. Given that the original compiler of 
information may often not be available to an inspector it is particularly important that there is 
clarity on who is deemed to be the holder of information to ensure the effectiveness of the 
inspection and in light of the provisions of regulation 10.  

Regulation 9 The regulations focus on the need to provide clarity in respect of access to 
confidential health records. Similar issues may well arise for other children’s services 
providers. The opportunity should be taken to provide clarity in respect of the handling of 
sensitive information held by all service providers. Regulation 9 should be extended to cover 
all children’s service providers or a separate, similar regulation should be drafted to provide 
the same clarity for other service providers. An equivalent interpretation provision would be 
required as per draft regulation 2(2). 

The Draft protocol for Access to Health Information 

At page 9 of the Draft protocol for Access to Health Information, it is stated that “A general 
protocol for access to personal information was considered but the level of sensitivity about 
such information was on the part of both individuals and health professionals is such that a 
separate protocol on access to clinical information has been retained. Given the extent of 
powers to conduct inspection and to access and share information, a general protocol which 
can be signed up to by all services subject to inspection would help ensure a shared 
understanding of the process of inspection and would enhance the effectiveness of the 
inspection process. Such a general protocol should be open for adaptation dependent on (i) 
the nature and scope of the inspection to be conducted; and (ii) the persons or bodies 
directed to conduct the joint inspection functions. 

The draft protocol is helpful in providing guidance on the profile of the inspection team, the 
process of inspection, the powers of inspectors and entitlement to gain entry to premises, 
access people and records and to share information. While there are helpful statements about 
the criteria on which, in this instance, health records will be accessed, the protocol seems 
predominantly to be a vehicle to explanation the process. Given the range of powers in the 
regulations, more detailed statements about accessing and handling information would 
improve services’ understanding of their responsibilities and the effectiveness of the 
inspection process. In view of the provisions of regulation 10, clarity and shared 
understanding of responsibilities is essential.  

SCRA
18 November 2005 
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SUBMISSION FROM SCOTTISH CONSUMER COUNCIL 

The Scottish Consumer Council learned in October that many organisations working 
in the area of children’s rights and children’s services were unaware of the proposals 
contained in this Bill.  As a result the SCC convened a meeting to bring 
representatives of these organisations together to enable them to receive a briefing 
from Scottish Executive officials, and to discuss any areas of common interest and 
concern.

A meeting was held on Friday 4 November at the Scottish Child Law Centre.
Organisations represented at the meeting were: 

 Children 1st

 Barnardos 
 Who Cares? Scotland 
 Save the Children 
 Scottish Child Law Centre 
 Scottish Consumer Council 

Representatives of Scotland’s Commissioner for Children and Young People and the 
Information Commissioner also attended the meeting in an advisory role.

It was agreed to produce a position statement based on the discussion at this 
meeting.  This is attached.  Following the meeting, Scottish Women’s Aid and 
Childline asked for their names to be added to the statement as they share these 
concerns.
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POSITION STATEMENT FOLLOWING THE MEETING ON 4 
NOVEMBER 

 There was agreement that joint inspections are necessary and that if 
legislation is needed to enable them to take place, then this must be done. 

 There is concern about the speed with which the legislation is being driven 
through the parliamentary process. Evidence sessions at the Education 
Committee will take place on 9,16 and 23 November.  It is hoped that the 
committee’s report will go to Stage 1 on 7 or 8 December, with the Stage 2 
debate happening on 15 December, and Stage 3 on 22 December.  The 
speed of the process, combined with the failure to consult with children’s 
organisations and representatives, or consumer bodies, raises concerns that 
there will not be enough time for an open and inclusive process to be followed.   

 There is concern about the lack of any requirement to seek consent from 
those whose personal health information may be sought and shared in the 
context of an inspection.  In particular, the draft protocol makes almost no 
reference to the fact that it should be best practice to seek consent, and to set 
out clearly the circumstances in which consent could be inferred, or the 
circumstances in which an absence of consent would not be considered a 
barrier to accessing personal information. 

 There was a concern that the legislation might be drafted more widely than 
was necessary, by referring to children’s services generally, rather than 
focusing on child protection. 

 The power to share personal health information without consent is justifiable 
when children are at risk, as is presently the case.  Giving joint inspection 
teams the power to obtain personal health records gives a wider power than is 
necessary in the context of quality assurance rather than direct service 
provision.

 The information which is currently used to inform patients of how their health 
records may be shared, within and outside the NHS, is not sufficient to inform 
patients of the possible use of their information in the context of an inspection 
of children’s services, as there may be particular sensitivities about members 
of a multi-disciplinary team, including police, having access to this information. 

Childline
Children 1st

Save the Children 
Scottish Child Law Centre 
Scottish Consumer Council 
Scottish Women’s Aid 
Who Cares? Scotland 

November 2005 
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                    SUBMISSION FROM SCOTTISH CHILD LAW CENTRE 

BACKGROUND

The Joint Inspections of Children’s Services and Inspection of Social Work Services (Scotland) Bill 
[“the Bill”] was introduced to the Scottish Parliament on 28th October 2005. The Scottish Child Law 
Centre [“SCLC”] understands that an accelerated parliamentary process is proposed for the progress 
of the Bill, with evidence being taken by the Education Committee during November and 
Parliamentary debates taking place in December. It is thought that the Bill could be passed before 
the end of 2005 and the resulting Act come into force in early 2006. 

SCLC understands that the reason for the haste in the procedure being adopted is to provide a 
legislative framework for the joint inspection of Child Protection Services. Inspection of these 
services was piloted during 2005 in Highland and in East Dunbartonshire but, in the course of these 
inspections, health professionals declined to share personal health information with the inspectors. 
For such pilots to resume, it is thought necessary to legislate to introduce a statutory power to hold 
joint inspections and to share information, particularly personal health information, for the purposes 
of such inspections. 

It is also understood by SCLC that, whilst the immediate concern is with inspection of Child 
Protection Services, joint inspections of all children’s services are proposed within the next three 
years or so. 

Prior to the introduction of the Bill, SCLC was not consulted by the Scottish Executive in relation to 
its provisions, or in relation to the draft Joint Inspections (Scotland) Regulations 2005 [“the 
Regulations”], or in relation to the Draft Protocol for Access to Health Information [“the Protocol”]. On 
4th November, SCLC was represented at a meeting among members of the Scottish Executive and a 
range of organisations with an interest in children’s services, children’s rights and data protection. 
Arising out of that meeting, a Position Statement was agreed among various organisations present 
at the meeting on 4th November. SCLC is one of the parties to the Position Statement and adopts its 
terms as part of the written evidence from SCLC, together with the contentions advanced below. 

By letter dated 9th November 2005, the Education Committee called for written evidence on the 
procedure followed prior to the introduction of the Bill and on the substance of the Bill, such evidence 
to be submitted by Friday 18th November 2005. 

LEGISLATIVE FRAMEWORK

Section 29 of the Scotland Act 1998 is in, inter alia, the following terms: 

“(1) An Act of the Scottish Parliament is not law so far as any provision of the Act is outside the 
legislative competence of the Parliament. 
(2) A provision is outside that competence so far as… 
…
(d) it is incompatible with any of the Convention rights…” 

Section 126 of the Scotland Act 1998 defines “the Convention rights” as having the same meaning 
as in the Human Rights Act 1998. 

Section 1 of the Human Rights Act 1998 defines “the Convention rights” as meaning, inter alia, the 
rights and fundamental freedoms set out in Articles 2 to 12 and 14 of the European Convention on 
Human Rights [“ECHR”]. 

Article 8 of ECHR is in the following terms: 

“RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE
     1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 
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     2. There shall be no interference by a public authority with the exercise of this right except such 
as is in accordance with the law and is necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country, for the prevention of disorder or 
crime, for the protection of health or morals, or for the protection of the rights and freedoms of 
others.”

Section 2 of the Data Protection Act 1998 is in, inter alia, the following terms: 

“In this Act “sensitive personal data” means personal data consisting of information as to – 
…..(e) …the physical or mental health or condition [of the data subject]…” 

Schedule 1, part 1, of the Data Protection Act 1998 is in, inter alia, the following terms: 
“1. Personal data shall be processed fairly and lawfully and, in particular, shall not be processed 
unless –  
(a) at least one of the conditions in Schedule 2 is met, and 
(b) in the case of sensitive personal data, at least one of the conditions in Schedule 3 is also met. 

Under reference to Schedules 2 and 3 of the Data Protection Act 1998, the conditions in the case 
of sensitive personal data include 

• the data subject has given his explicit consent to the processing of the personal data 
• the processing is necessary for the exercise of any functions conferred on any person by or 

under an enactment (but the Secretary of State has the power to specify further conditions) 
SCLC CONCERNS AND CONTENTIONS

(a) FORM

Lack of Consultation

SCLC is a charity which provides free legal advice to children, young people, 
parents, family members and those working with children and young people, on 
aspects of child law. SCLC also produces publications and provides training on child 
law. Enquiries to SCLC frequently deal with issues in respect of confidentiality and 
child protection. In the circumstances, it was inappropriate not to consult with SCLC 
and, indeed, with other organisations concerned with children’s services and 
children’s rights. 

SCLC has, in the past, been consulted on proposed legislation and subordinate 
legislation dealing with aspects of child law. It is a matter of real concern to SCLC 
that such consultation as has finally taken place has done so only at the instigation 
of organisations concerned with children’s services and children’s rights and was not 
initiated by the Scottish Executive. 

Speed of Process

The reason for rushing the legislation through Parliament with such haste is not 
clear. Whilst it is obviously desirable to have an effective mechanism for inspecting 
child protection services in place, SCLC contends that to attempt to do so with 
undue speed (and without adequate consultation – see above) will probably result in 
flawed legislation which is more likely to be open to legal challenge in due course. It 
is the contention of SCLC that a more measured approach would be preferable to 
allow the appropriate consultative process to take place and to enable flaws in the 
proposed scheme to be corrected prior to the passing of the Act. 

(b) SUBSTANCE
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Consent

i. Absence of Consent

At present, there is no mention of consent to share information at all in the Bill, the 
Regulations or the Protocol (other than in the context of meetings with children, young 
people and parents). 

In the absence of any provision for obtaining consent, whether expressly or by 
implication, it remains a possibility that there will be a challenge to the legislation 
under Article 8 of ECHR. 

ii. Good Practice

SCLC contends that, whilst it may be argued that the Bill satisfies data protection 
principles, good practice would dictate that there ought to be provision for consent 
being obtained to share information for the purposes of an inspection, preferably by 
way of express consent at the start of an inspection. 

In support of the SCLC contention in respect of good practice, reference is made to 
the following documents: 

• Open Scotland Guidance Notes on Gold Standard Information 
Sharing Protocol 

• Sharing Information about Children at Risk: A Guide to Good 
Practice 2004 www.scotland.gov.uk/library5/health/sicr.pdf

• Protecting Children and Young People: Framework for Standards, 
Standard 4 http://www.scotland.gov.uk/library5/education/pcypfs.pdf

• DFES Cross Government Guidance Consultation: Sharing 
Information on Children and Young People 
http://www.dfes.gov.uk/consultations/conDocument.cfm?consultatio
nId=1366

For professionals working in the field of child protection, and in the course of SCLC 
training and in its publications, it is emphasised that consent to share information is 
generally required subject to clear exceptions in relation to child protection. The 
current proposals run counter to that practice. Further, information sharing for the 
purposes of an inspection is quite different from raising concerns about children at risk 
and in need of protection. Different considerations apply. SCLC contends that 
Parliament should be much slower to dispense with the need for consent simply for 
inspection purposes when there is no risk to a child. 

Indeed, in the context of inspection, it is likely that considerations of confidentiality and 
consent to share information might be areas of child protection services which would 
be inspected. SCLC contends that it is highly undesirable for those inspecting the 
services to be working to a lower standard than those being inspected. On the 
contrary, the inspection process ought to be setting the gold standard for information 
sharing procedures. Confidence in the inspection process is more likely to follow in 
these circumstances. 

iii. Purpose for which consent obtained

At the meeting on 4th November referred to above, a representative of the Scottish 
Executive made reference to the possibility that, in any event, good practice would 
require consent to be obtained at the outset of the provision of child protection 
services to share information not only for the purposes of service delivery but also for 
inspection purposes. 
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SCLC contends that: 

(a) there is no evidence whatsoever that, presently, such consent is obtained to 
cover inspection as well as provision of services, nor is there any reference to 
such consent in the Bill, Regulations or Protocol; 

(b) in any event, again in conformity with good practice, renewal of any such consent 
should be sought either periodically or when the child reaches 16, particularly 
bearing in mind that initial consent may be given by a parent but by the time of 
any inspection a child may have the necessary capacity themselves and that such 
consent, if obtained, can be withdrawn. 

In all the circumstances, it is highly undesirable for reliance to be placed on consent to 
inspection given at the time of delivery of services. Again, SCLC contends that 
express consent should be sought from data subjects at the time of inspection. 

iv. Confidence in delivery of Child Protection Services

Should the current proposals proceed unamended, it is the contention of SCLC that 
there is a risk that confidence in the delivery of Child Protection Services and Health 
Services generally could be undermined if personal health records are shared without 
consent or on the basis of out-dated/superceded consent (see above), regardless of 
strict compliance with data protection principles or of an attempt to anonymise 
records. 

It is quite intelligible, following the proposed scheme, that a child, young person or 
parent may be asked to give consent to a face to face meeting, when the interviewer 
already knows all of the sensitive personal data concerned. An interviewee in such 
circumstances may feel aggrieved that their consent was not sought at an earlier 
stage in the inspection process. 

In any event, SCLC remains concerned over whether the proposed attempts to 
anonymise the information to be shared can be effective in protecting the identity of an 
individual whose data is analysed in the course of the inspection process. 

v. Effect of Request for Consent

At the meeting on 4th November, referred to above, a representative of the Scottish 
Executive asserted that a recipient of child protection services would be distressed by 
being approached with a request for consent to their information being shared for the 
purposes of an inspection. No evidence was forthcoming in support of that assertion. 
Indeed, SCLC contends that (a) on the contrary, many might find being asked to 
consent to inspection reassuring and an opportunity to air concerns and views 
generally about the service provided; and (b) it might be significantly more distressing 
to discover that information about them was being shared for inspection purposes 
without their consent. 

Definition of “Child”

“Child” is defined as being a person under 18, in section 7 of the Bill. Except possibly in 
relation to looked after children, SCLC is concerned that the definition of “child” extends 
beyond the age of 16 in the Bill, because only a child under 16 (apart from looked after 
children) can be the subject of child protection. 

Access to Outcome of Inspection
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For many children and young people whose records have been examined during an 
inspection, the outcome of such an inspection may a matter of some importance, not least, 
perhaps in providing them with an explanation of the particular procedures followed during 
the delivery to them of child protection services. SCLC is concerned that, as presently 
framed, the legislation does not appear to provide such children and young people with 
access to the outcome of an inspection. 

CONCLUSION

It will be clear from the above concerns and contentions that SCLC is of the view that the 
major difficulty with the proposed legislation is the absence of consent on the part of the 
recipient of children’s services to share their sensitive personal information for the purposes 
of an inspection. In the circumstances and for the reasons outlined above, SCLC would urge 
the Committee to consider the introduction of a requirement for express consent to be 
obtained at the start of any inspection process. 

18 November 2005 

5

179



Scottish Out of School Care Network 14/11/2005

The Scottish Out of School Care Network

Joint Inspection of Services for Children and Inspection of Social Work 
Services: Response to draft Bill and draft regulations

Introduction
The Scottish Out of School Care Network (SOSCN) is the national 
organisation promoting the development of good quality, accessible and 
affordable, care, play and out of school hours learning services for children of 
school age in Scotland. 

The work of SOSCN is underpinned by a firm commitment to the UN 
Convention on the Rights of The Child, especially Article 31, the Right to Play. 

We welcome the opportunity to comment on the Joint Inspection of Services 
for Children and Inspection of Social Work Services draft Bill and draft 
regulations.

General Principles of the Bill 
The Bill provides powers to enable joint inspections of services for children.
The Bill addresses the need for arrangements to ensure that those conducting 
inspections have the powers to share information, including personal 
information.

If inspections in the future are to be able to assess how well different services 
work together, and to evaluate outcomes for children, it will be necessary to 
permit agencies to share information. 

Therefore the general principles of the Bill should be supported, provided that
the regulations provide appropriate safeguards regarding confidentiality. 

Advantages of new legislation
The advantage of the new legislation is that it states clearly that inspectors 
have powers. This clarifies the situation for service providers and their
employees.  The fact that inspectors have such powers, the safeguards in 
place regarding confidentiality and the circumstances in which they would be 
used can be explained to young people and their parents. In most cases, 
consent can be given for information to be shared in appropriate 
circumstances. In many cases concerns about confidentiality are easily 
overcome if there is clarity in the first place about who can have what
information and in what circumstances. Service providers and employees
need to have the reassurance that they are not in breach of data protection or
other legislation if they share information with an inspector. 

Consultation
It appears that the greatest areas of difficulty are around the sharing of the 
information which health services hold. This is understandable, but the need 
to ensure that health services can work effectively with others does imply the 
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need for joint inspection. If inspections are to effectively evaluate the
outcomes for children, then there will be a need to ensure that inspectors can 
engage meaningfully with the information which health professionals have 
about individual children. 

It is understood that representatives of health professionals and the Care 
Commission have been able to meet and discuss the matters of concern with 
the relevant Ministers and officials. The letter to those who attended from 
Andy Kerr, Minister for Health and Community Care and Robert Brown, 
Deputy Minister for Education dated 11th October 2005 sets out the areas of
common ground, the acceptance of the need for protocols and the work which
has to be done. 

Concerns, about the basis on which information can be passed on to others,
need to be addressed through regulations. 

Regulations
The draft regulations address the need to define what is health information,
what is confidential health information, the limits to what can be shared and 
the need for safeguards to prevent unauthorised processing of confidential 
health information.

The draft regulations set out how inspectors deal with confidential health
information. A protocol for Access to Health Information will define the 
circumstances in which information can be shared, measures to ensure
records are anonyms, limits to what material can be kept and for how long.

A further protocol on the inspection of children’s services more generally is to 
be developed reflecting the outcomes of the current consultation by HMIe on
A Common Approach to Inspecting Services for Children and Young People,
October 2005.

As explained in the letter from Andy Kerr and Robert Brown, referred to 
above, inspectors are trained professionals carrying out their work in line with 
their obligations to their employers to maintain confidentiality and professional 
standards.

The draft regulations provide, with the draft protocols, the necessary
safeguards with regard to confidentiality. Therefore the regulations and 
the Bill should be supported. 

Janet Law
National Policy Officer
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SUBMISSION FROM THE SCOTTISH SOCIAL SERVICES COUNCIL 

The Scottish Social Services Council (the Council) was established by the Regulation of Care 
(Scotland) Act 2001 and came into operation on 1 October 2001. The Scottish Executive set 
out the following policy objectives for the Council:  

 strengthen and support the professionalism of the workforce; 
 protect those who use services; 
 raise Standards of practice; and, in doing so 
 raise public confidence in the workforce. 

The Council was given five main functions - to: 

 establish registers of key groups of social service workers 
 publish Codes of Practice for all social service workers 

and their employers 
 regulate the training and education of the workforce 
 promote education and training  
 undertake the functions of the Sector Skills Council: Skills for Care and 

Development including workforce planning and development. 

The Council supports the proposals for the joint inspection of services for children and 
inspection of social work services as set out in the draft Bill, and proposed Regulations and 
protocols.   

Since the Council commenced registration of the social service workforce in April 2003 the 
sharing of relevant information about the conduct of applicants for registration and registered 
workers has been a critical issue.  The Council needs to be able to work effectively with other 
relevant regulatory bodies in order to deliver the Scottish Executive’s policy objectives for the 
registration and regulation of the social service workforce.  Therefore, we recognise and 
support the proposals to enable the regulatory bodies named in the draft Bill to share relevant 
information with each other. 

As a result of employers of social service workers expressing concerns that the provisions of 
the Data Protection Act 1998 did not allow them to share relevant information with the 
Council,  the Scottish Executive determined that it was sufficiently important to ensure that the 
Council received relevant information from employers to justify an amendment to   the 
Regulation of Care (Scotland) Act 2001.   This amendment was the introduction of a new 
section 57B into the Regulation of Care (Scotland) Act 2001, by virtue of section 32 of the 
Smoking, Health and Social Care (Scotland) Act 2005  

The wording of s57B is as follows: 

“The employer of a social service worker shall, when requested to do so by the Council, 
provide it with such information as respects the worker as it may reasonably require in 
connection with the exercise of the functions assigned to it under this Act or any other 
enactment”. 

Similar issues exist for the Council in relation to the sharing of relevant information with 
relevant regulatory bodies.  Although the Regulation of Care (Scotland) Act 2001 places a 
duty on the Council and the Care Commission to consult with each other as necessary in the 
exercise of their functions, it  does not legislate specifically for the bodies to share relevant 
information.  The Council’s experience to date of investigating matters related to the suitability 
of workers to join or remain on its Register indicates that it needs to be in a position to be able 
to receive and share information with the Care Commission, the Social Work Inspection 
Agency (SWIA) and her Majesty’s Inspectorate of Constabulary.  Registration of workers 
providing care in independent schools is due to commence in the autumn of next year and the 
right to share information with Her Majesty’s Inspectorate of Education will become relevant at 
that time.  We also receive complaints about criminal justice, social workers and would like 
HM Inspectorate of Prisons included in the list. 
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Therefore the Council would wish to recommend that an express power enabling the Council 
and the regulatory bodies listed in the draft Bill to share information, be included in the draft 
Bill or the Regulations pertaining to it. We are proposing that the Council’s power to share 
information should be with all the regulatory bodies listed, and those referred to above, as the 
other bodies may become relevant to the work of the Council as registration is extended to 
other groups in the social service workforce and potentially in time to health support workers.  
We would also request that in circumstances where the Council considers that in the interests 
of public safety, information should be shared with one or any of these bodies, a duty for the 
Council to do so.  We would also wish that the other bodies be placed under a parallel duty. 

The Council is conscious that the draft Bill has been proposed to deal with a pressing set of 
particular circumstances and that adding to it is not a simple matter.  However, we are of the 
view that extending the proposed information sharing to include the Council would enable 
more efficient and cost-effective regulation of social services and the workers providing such 
services and thereby increase protection of children and vulnerable adults. 

The Council would also wish to suggest that it would be helpful if the Regulations pertaining to 
Part 2 of the draft Bill Social Work Services could confirm that Social Work Inspectors will 
take account of the Council’s Codes of Practice for Social Service Workers and Employers of 
Social Service Workers in their inspection of services.  Section 5 (3) of the Regulation of Care 
(Scotland) Act 2001 sets down that the Care Commission will take account of the Council’s 
Codes in its registration and inspection of services.  The Social Work Services Inspectorate 
took account of the Council’s Codes in its inspection work, for example, its Inspection of 
Scottish Borders Council Social Work Services for People affected by Learning Disabilities 
and the SWIA has indicated that it intends to do so in its work.  However, the Council thinks it 
would be helpful to give a statutory basis for this approach and, in particular, to give proper 
notice of it to employers of social service workers and their staff, in the proposed Regulations. 

The Council hopes that it will be possible for the Scottish Executive to take these proposals 
into account in the drafting of the proposed Bill and its associated Regulations. We would be 
pleased to discuss these proposals in more depth and if that would be helpful please contact 
the Council’s Registrar Geraldine Doherty, SSSC, Compass House, 11 Riverside Drive, 
Dundee Telephone (01382) 207255 or email geraldine.doherty@sssc.uk.com.

Sgd.

Carole Wilkinson   
Chief Executive
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SUBMISSION FROM SHETLAND ISLANDS COUNCIL 

Shetland Islands Council welcomes the introduction of this bill and in the spirit of the proposed legislation this is 
a joint response from the Integrated Children and Young People’s Services Planning group. 

We approve the general principles of the bill. 

The best interests of children will be served by inspections carried out in a realistic manner and we would hope 
that those carrying out inspections are drawn from a range of disciplines that reflect the varying needs of 
children.

Yours sincerely, 

Brian Doughty        Alex Jamieson 
Interim Head of Social Work      Head of Education  

Page 1 of 1 
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SUBMISSION FROM STELLA EVERINGHAM 

Within the very short timescale for consultation there has been no real opportunity to establish 
views so these are effectively my own.

Specific comments;

• S2  participation in the inspection. This is very global is it intended to cover workers 
who have left authorities, those on holiday etc. care needs to be taken in drafting this 
that the net is not extended too harshly to be workable.

• S3  Is the intention in respect of medical records to cover just children's or adults 
(parents/carers)involved aswell ?. The latter is a real departure and would present 
significant challenges for say adult psychiatrists and other health professionals. There 
needs to be much more detailed consultation if this is the case.

General comments are,

•  this piece of legislation feels as though it is being rushed through and the normal 
capacity to have reflective local discussions on implications has been lost.

• There is a real disappointment that the legislation is being brought in to cover 
inspections but leaves practitioners no further forward in practice on such issues. 
There would be a real irony about inspectors having a greater capacity to access 
records than practitioners charged with the responsibilities of keeping children safe.

Hope these comments are helpful

Stella Everingham
Head of Children Families and Criminal Justice

185



SUBMISSION FROM WEST DUNBARTONSHIRE COUNCIL 

Thank you for the opportunity to comment on the Joint Inspection of Children's Services and 
Inspection of Social Work Services (Scotland) Bill 

We would provide the following responses in relation to your questions:  

• Whether they approve or disapprove of the general principles of the Bill 

We approve of the general principles of the Bill  

• What the advantages and any disadvantages of the new legislation are 

We welcome the new legislation and the clarification of duties, roles, responsibilities and powers 
attributed to the Inspection Process  

• Whether they consider that the Scottish Executive consulted effectively on the Bill 
before it was introduced to the Scottish Parliament 

We are aware of the short timescale in which the Bill has been developed. The Consultation 
process seems to  have included the relevant professional bodies. If time had permitted we would 
have welcomed the opportunity for consultation at Local Authority Partnership level.  

• Any concerns they may have about particular elements of the Bill and suggestions as 
to how the Bill might be improved. 

We have concerns in relation to the access to relevant medical records.  
Part 3, Section 7 of the Bill interprets the "relevant medical records" as "medical records which 
have been prepared by a registered medical practitioner who is, or has been, responsible for the 
clinical care of the individual to whom records  
relate".

A "registered medical practitioner" is interpreted as "shall be construed in accordance with Section 
2 of the Medical Act, 1983 (C.54)"

This would appear to relate specifically to records prepared by a Doctor.  

The Act would, therefore, appear not to address provision of access to records held by other 
health professionals including Nursing Staff. This would preclude access to records of health staff 
such as Health Visitors and Addiction Health Staff who may have significant involvement and 
information. The reality in practice is that the information held in these records is often crucial to 
Child Protection Work.  

Preliminary consultation with Senior Nursing Staff in this area supports the interpretation that the 
term "relevant medical practitioners" includes only clinical medical staff and does not apply to 
Nursing Staff or allied health professionals.  

We believe that if this interpretation is correct, there is a significant omission in the Act to give 
powers of access to records held by Nursing Staff.  

• Whether there are any specific issues that are not adequately addressed in the Bill 

Further to previous comments, we believe that there is an opportunity in the Bill to provide clarity 
and guidance on access to health records, particularly in relation to records held by Nursing Staff.  

We consider that there is a need for clarification in the Bill in relation to access to medical records 
of "individuals". It is our view that the Bill should provide clarity and facilate access to the records 
of both children and relevant adults. This is particularly relevant in Child Protection matters. 
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SUBMISSION FROM YOUTHLINK SCOTLAND 

YouthLink Scotland is the national youth work organisation for Scotland. We 
support the development of accessible, high quality youth work services which 
promote the well-being and development of young people. We are a national 
voluntary organisation working with both statutory and voluntary bodies. 
YouthLink Scotland’s membership includes nearly 50 voluntary organisations, 
and 32 local authorities. We welcome the opportunity to submit evidence to 
the Education Committee’s Stage 1 Consideration of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill 
(“the Bill”). 

YouthLink Scotland notes that a ‘child’ for the purpose of this legislation is 
defined as “a person under 18 years of age”. YouthLink Scotland’s evidence 
draw on our extensive experience of working with young people in the age 
range 11 – 25 through projects such as YouthLink Scotland’s Route 98 
programme, Young Roots and the development of YouthBanks in Scotland, 
and also takes into account our work with young offenders at YouthLink 
Scotland’s Outlet Youth Centre at Polmont Young Offenders’ Institution to 
assist their rehabilitation. It also draws upon the wide ranging experience of 
our member organisations of working with children and young people. 

General

YouthLink Scotland welcomes the provisions outlined in the Bill. We believe 
that these measures can make a significant contribution to improving 
children’s services, and to promoting and safeguarding children’s and young 
people’s welfare. In this respect, YouthLink Scotland considers that the Bill 
could, for example, help to minimise the risks of individual cases involving 
children’s welfare falling between the ‘stools’ of different agencies. We also 
believe that the Bill can potentially ensure that agencies have sufficient 
safeguards and procedures in place to immediately implement effective 
follow-up action in individual child welfare cases. These are all areas where 
recent tragedies involving the abuse of children have highlighted weaknesses 
in the current provision, and monitoring, of children’s services. YouthLink 
Scotland is aware, however, that agencies’ ability to implement follow-up 
action after an inspection will ultimately depend upon resources. We believe 
that the Education Committee should consider this important issue as part of 
its Stage 1 inquiry. 

We further believe that these measures, if adequately resourced and 
implemented effectively, can help to strengthen existing child protection 
safeguards. YouthLink Scotland and our member organisations provide a 
wide range of activities, projects and services for children and young people 
throughout Scotland. Child protection is a key element of our work across all 
of these areas. YouthLink Scotland and our member organisations recognise 
the vital importance of ensuring that effective child protection safeguards are 
put in place to help reduce the risks of children and young people being 
harmed, or placed at risk of harm. We have worked closely with the Scottish 
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Executive, local authorities, the voluntary sector, and with other agencies 
working with children and young people towards this objective. 

Our proactive work in helping to develop effective child protection safeguards 
includes helping to shape and influence key child protection legislation such 
as the Protection of Children (Scotland) Act 2002 and the Protection of 
Children and Prevention of Sexual Offences (Scotland) Act 2005, and working 
with the Scottish Executive to develop suitable guidance and training to assist 
the voluntary sector to meet its duties and responsibilities under the child 
protection legislation. We have also worked closely with key partners to raise 
awareness across the sector of compliance issues around child protection. 
Against this background, YouthLink Scotland welcomes the statement in the 
Policy Memorandum accompanying the Bill that amongst the first tasks of the 
new multi-disciplinary children’s services inspection team led by HMIE will be 
to: “undertake inspections of child protection services in all 32 local authority 
areas and to put in place integrated inspections for all services for children, 
both by 2008”. We take the view that the proposed inspections of child 
protection services can, by reviewing existing structures, make a significant 
contribution to strengthening child protection safeguards across Scotland.

Part 1 Children’s Services 

Joint inspection of children’s services 

Section 1(1)

YouthLink Scotland notes from the Short Title of the Bill that its key aims 
include: “to make provision for the carrying out of joint inspections of the 
provisions of services to children…”. We further note from Section 7 of the Bill 
that “children’s services” are defined as “…services provided predominantly 
to, or for the benefit, of, children to which the provisions of Section 15(1) of the 
Local Government in Scotland Act 2003 (asp 1) apply”. YouthLink Scotland 
and our member organisations have a long standing interest in the 
Community Planning provisions in Section 15 of the Local Government in 
Scotland Act 2003, and in supporting young people to play an active role in 
this process. Indeed, it was in response to an amendment drafted by 
YouthLink Scotland and lodged on our behalf at Stage 3 of the Local 
Government in Scotland legislation (“the 2003 Act”) in the Scottish Parliament 
that the then Deputy Minister for Finance and Public Services gave a 
commitment that the statutory guidance on Community Planning 
accompanying the legislation would include a specific reference confirming 
the need for Community Planning Partners to involve young people and youth 
work bodies in the Community Planning process through which they must now 
deliver public services in their local authority area.

The Bill confirms that the local authority and statutory body plans which come 
under the Community Planning framework includes children’s services plans. 
Other examples include: 

• Community learning and development strategies 
• Health improvement plans 
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• Lifelong learning plans 
• Cultural strategies 
• Best Value reviews 
• Local antisocial behaviour strategies 

Against this background, YouthLink Scotland strongly believes that one of the 
criteria which the inspectors of children’s services should apply is the extent to 
which agencies providing services to children have consulted and co-operated 
with children in the development of such services. Significantly, local 
authorities and other community planning partners have a statutory duty to 
consult and co-operate with “community bodies”, including young people and 
youth work bodies under Section 15(1) of the 2003 Act. YouthLink Scotland 
also considers that consulting, and co-operating, with children in the 
development of children’s services would be consistent with the principles of 
the Children (Scotland) Act 1995, and with the principles of the UN 
Convention on the Rights of the Child, in terms of giving children a say in 
decision making processes affecting them. 

Section 1(2) 

YouthLink Scotland takes the view that, for the avoidance of doubt, the Bill 
should clearly state that the inspectors will, where appropriate, undertake 
follow-up inspections to ensure that issues identified in, or recommendations 
made as a result of, any initial inspection are fully complied with, or are 
addressed and/or rectified in the period following the original inspection. 

Section 1(6) 

Many of YouthLink Scotland’s member organisations including, for example, 
Aberlour Child Care Trust, Barnardos Scotland, Fairbirdge in Scotland, Save 
the Children Scotland and Who Care’s Scotland work with vulnerable and/or 
difficult to reach young people, and those at risk of offending. YouthLink 
Scotland believes that the joint inspection of children’s services should be 
able to draw upon their experience of, and expertise in, working in these 
areas. We are aware that Section 2(1) of the Bill does permit Scottish 
Ministers to: “direct a person or body not listed in, or specified under, 
subsection (6) of section 1 to participate in the conduct of an inspection under 
that section to the extent and for the purposes specified in the direction”. 
YouthLink Scotland strongly believes, however, that the significant 
contribution which voluntary organisations and children’s organisations make 
to the provision of children’s services should be clearly reflected on the face of 
the Bill. YouthLink Scotland, therefore, recommends Section 1(6) should be 
amended to provide that Scottish Ministers can request specific voluntary 
organisations and children’s organisations participate in such inspections, 
where services have been commissioned by a person or body listed in 
Section 1(6) from such an organisation. 

YouthLink Scotland also takes the view that the Education Committee should 
consider whether or not the Commissioner for Children and Young People in 
Scotland might have a role to play in such inspections. We believe that this 
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could be appropriate, given the Commissioner’s powers to carry out 
investigations under Section 7 of the Commissioner for Children and Young 
People (Scotland) Act 2003. This states: 

(7)(1) The Commissioner may carry out an investigation into whether, by 
what means and to what extent, a service provider has regard to the 
rights, interests and views of children and young people in making 
decisions or taking actions that affect those children and young people. 

We believe that involving the Commissioner could be particularly beneficial at 
the pre-inspection stage, particularly in cases where the Commissioner is 
committed to carrying out an investigation into a service provider’s provision of 
services to children and young people, but refrains from doing so to avoid 
duplication with the work of other agencies such as the new multi-disciplinary 
children’s services inspection teams. In this context, there could be scope for 
the Commissioner to assist any such inspection by sharing information and 
intelligence with the inspection team. 

Regulations for purposes of joint inspection 

Section 3 

We note the provisions relating to the making of regulations in relation to the 
joint inspections, including regulations covering the disclosure and sharing of 
information. YouthLink Scotland further notes the statement in the Policy 
Memorandum that the Bill “will be supported by robust protocols that enable 
information to be provided and ensure the necessary confidentiality”. Given 
the sensitivity of much of the information which is likely to be disclosed and 
shared, YouthLink Scotland believes it is vital that the Scottish Executive 
should consult widely with local authorities, voluntary organisations, children’s 
organisations and other key agencies to ensure the protocols and the 
regulations achieve these ends. 

Part 3 General 

YouthLink Scotland notes the various powers provided to Scottish Ministers 
under the Bill. We further note the joint inspectors’ powers under Section 
1(4)(b) to “enable those conducting the inspection to report to the Scottish 
Ministers and to make recommendations to them”. YouthLink Scotland takes 
the view that the Bill’s capacity to improve children’s services will be 
strengthened if Scottish Ministers’ powers to take specific actions in respect of 
any such recommendations are clearly outlined on the face of the Bill. We 
believe that these powers should be set out in either Section 1 or Section 3 of 
the Bill. 

YouthLink Scotland 
18 November 2005 

 4

190



Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill

Statement by HMSCI Graham Donaldson  

The Context of the Bill

Recent major reports and successive enquiries into child deaths highlighted 
the need for change in the delivery of children’s services. Common features of 
concern have included fragmentation, poor communication between universal 
and targeted services, too much assessment and too little provision of service, 
intervention taking place only after a crisis is reached and system failure. 
These failings resulted in very poor outcomes for some children who had not 
been protected from harm.

In March 2004 HMIE was asked by Ministers to establish a multi-disciplinary 
team to undertake joint inspections of all children’s services beginning with 
child protection. The purpose of the new approach was to promote joint 
working between inspectorates and to improve outcomes for children and 
young people by adopting a new methodology which focused on inter-agency 
working and outcomes achieved for children and their families.  

The Development of the Approach  

An initial audit was carried out in Tayside testing out some features of the 
proposed methodology followed by two pilot inspections of child protection in 
East Dunbartonshire and Highland authority areas. Although inspectors from 
the multi-disciplinary team were able to gain access to health records in the 
Tayside trial, health authorities indicated in the pilot inspections that they were 
unable to allow access to health records because they were not convinced 
they had the legal basis to release information. Case tracking is regarded by 
inspectors as an essential element of the methodology adopted and 
inspectors were unable to fully evaluate the contribution made by health 
services to the well-being of children in the pilot authorities. However, those 
agencies subject to inspection found the pilot inspections a constructive 
experience which prompted improvements in joint delivery of services for 
children.

The Bill

The primary legislation overcomes the difficulty experienced in the pilot 
inspections by making the sharing of information with the inspection team 
lawful. It permits the sharing of information across inspectorates which allows 
for a proportionate approach and potentially reduces duplication of requests 
for information. It provides for case tracking thus allowing detailed study of 
intervention in a sample of vulnerable children. This informs an evaluation of 
the effectiveness of the referral, assessment, planning and review process 
within and across agencies. It assists in making judgements about outcomes 
achieved and maintains a clear focus on the experience of the child and 
family. A sample of children, parents or carers are also invited to participate in 
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discussions with inspectors so that the views of service users can be given 
appropriate weight. The view of HMIE is that the proposals are necessary and 
proportionate to support a rigorous inspection process and allow HMIE in 
partnership with other inspectorates to comply with the challenging timescales 
for completion of the Child Protection inspections and initiating joint 
inspections of children’s services.  

The main focus of HMIE is Part 1 of the Bill. 

Section 1 - Joint Inspection of Children’s Services 

• Subsection 1 confers on Ministers the power to request two or more of 
the bodies described in subsection 6 to conduct an inspection of 
children’s services. Following the request from Ministers in March 2004 
to undertake joint inspection activity beginning with the inspection of 
child protection, HMIE have established both a steering group of 
inspectorates and regulators and a multi disciplinary team of inspectors 
to undertake these inspections. Two pilot inspections of child protection 
have taken place.

• Subsections 2 and 3 provide that inspections may focus on provision of 
all children’s services within a defined area or across Scotland, on 
specific or thematic inspection such as child protection or youth justice 
or focus on the services provided to a particular child or group of 
children. The steering group of inspectorates and regulators have 
endorsed a current consultation on developing a common approach to 
inspecting services for children and young people.

• Subsection 4 sets out the purposes of the joint inspection of children’s 
services to evaluate and systematically report on the effectiveness of 
provision of children’s services. This statement of purpose addresses 
the ‘lawful, necessary and proportionate’ tests applying to the sharing 
of sensitive information. In the view of HMIE and for the reasons 
previously stated the methodology adopted complies with these tests 
and is compatible with the requirements of existing legislation.

• Subsection 5 is self-explanatory.  

• Subsection 6 lists the bodies who presently undertake inspection or 
joint inspection. The inclusion of paragraph (g) is important while the 
framework for joint inspection is further refined or developed. It allows 
for a flexibility to include other agencies or inspectorates without the 
need to resort to primary legislation.

Section 2 - Participation in inspection

• Subsection 1 is particularly important from HMIE’s perspective as the 
existing inspection teams include seconded staff, part-time inspectors 
and Associate Assessors. The exact nature of the constituent agencies 
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and inspectorates is liable to change according to the specific 
inspection activity undertaken.

• Subsection 2 introduces safeguards to ensure that the sharing of 
sensitive information is carried out with due regard to the tests 
previously mentioned. HMIE‘s draft protocol on access to Health 
Information sets out the procedures to be adopted in respect of the 
Child Protection inspections, similar procedures will be adopted for 
other joint inspections of children’s services. In particular, the 
confidentiality of information and the anonymity of individuals will be 
maintained in full compliance with the law.  

Section 3 - Regulations for the Purposes of Joint Inspection 

• Subsection 1 (a) provides for regulations to enable the joint inspection 
team to have access to all necessary records including health records. 
HMIE welcomes the clarity of an explicit reference to health records. 
Our experience from the pilot inspections is that such provision is 
necessary to provide the robust inspection process that Ministers have 
requested. Case tracking is an essential component of the 
methodology adopted. The inspection team will evaluate the strategic 
level (planning and leadership) and the service delivery level. It is 
imperative that it also examines the experience of, and the outcomes 
for, children and families as service users. The prime source of 
evidence for both the service user experience and the validation of 
working within and across professional boundaries requires to be a 
sample of records from individual agencies backed up by the power to 
discuss individual cases with professionals.  

• Subsection 1 (b) allows inspectors to discuss individual cases with 
medical practitioners. In the Tayside audit this was regarded by team 
members as a particular benefit in evaluating health’s contribution to 
child protection.  

• Subsections 1 (c), (d), (e) are self explanatory while (f) allows for the 
creation of sanctions in cases of non-compliance.  

The Regulations 

The Bill provides for the detail of the regulations to be set out in subordinate 
legislation. Section 3 of the Bill gives a firm indication of the areas to be 
covered within the regulations. The provision indicated within Section 3 would 
allow the Child Protection inspection programme to proceed as planned. 
Consultation with stakeholders has taken place to inform the methodology of 
the child protection inspections. However, HMIE will continue to refine the 
methodology of the inspection process, including the protocol adopted to 
access health information, if the findings from initial inspections indicate 
revision is necessary.
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Consultation is currently taking place in respect of the proposed approach to 
joint inspections. The methodology is likely to be refined to take into account 
the views of service users and other stakeholders.

For these reasons it may be advisable to set out the detail of the powers in 
subordinate legislation.  

Conclusion

In order to achieve improvement in outcomes for children, in the delivery of 
children’s services as well as a cultural change in the way people within 
agencies work together with a focus on the individual child, inspectors need to 
be empowered to work in new ways that will meet partnership agreement 
priorities.

This Bill provides the necessary powers for HMIE and other inspectorates to 
undertake new ways of working. Inspection is a key component of a wider 
commitment by the Executive and all relevant agencies to improve the quality 
of services for children. Joint inspection arrangements need to reflect the 
multidisciplinary nature of service planning and delivery in children’s services, 
while retaining a focus on the child’s perspective at the heart of the inspection 
process.

Graham H C Donaldson 
HM Senior Chief Inspector
11 November 2005 
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JOINT INSPECTION OF SERVICES FOR CHILDREN AND INSPECTION 
OF SOCIAL WORK SERVICES BILL

Evidence from SWIA 

SWIA (the Social Work Inspection Agency) is a new agency, established in 
April 2005, to improve social work services in Scotland. It replaced the former 
Social Work Services Inspectorate (SWSI). The strategic priorities of the 
agency are to;

• improve the quality of social work services in Scotland  
• secure improved public confidence in social work services  
• build capacity in Scotland’s social work services  
• inform the development of social work policy.  

SWIA welcomes the provisions of the Joint Inspection of Services for Children 
and Inspection of Social Work Services Bill which will enable current work 
plans, developed under existing policy, to progress on the basis of explicit 
powers.

SWIA will undertake performance inspections of the social work services of all 
32 local authorities over the next three years. SWIA also conducts specific 
inspections of local authority criminal justice social work services. Over the 
next three years SWIA will, in partnership with other relevant bodies, conduct 
inspections and thematic reviews of services for older people, people with 
learning disabilities and substance misuse services. In their responses to the 
draft SWIA Corporate Plan local authorities and other stakeholders welcomed 
the establishment of SWIA and its planned programme of work.  

The Bill will enable SWIA to work effectively by allowing the agency to focus 
on outcomes for people who use services. It does not put additional duties on 
the agency nor does it introduce additional inspection activity.

Part One will allow SWIA to contribute fully to effective joint inspections of 
children’s services. The powers to allow access and sharing of individual 
records, within strict parameters, will allow inspectors to focus on the 
experience of and outcomes for children and young people.

Part Two will give SWIA explicit powers to inspect social work services 
provided by or on behalf of local authorities. It does not extend or restrict 
current powers held by SWIA in relation to specific social work services, it 
makes clear that those powers are exercisable in relation to social work 
services generally. It does not change the relationship between SWIA and any 
other inspectorate in the exercise of their respective powers.

The Social Work (Scotland) Act 1968 gives SWIA extensive powers in relation 
to inspection of certain types of residential setting for looked after children and 
a power of inquiry into the functions of a local authority. Part Two of this Bill 
precisely replicates the explicit powers in respect of residential settings to 
apply to social work services generally. It is required to give statutory backing 
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to current activity and does not create any requirement for new or additional 
inspection activity.

SWIA has been fully involved in development of the detailed methodology for 
the joint inspections of children’s services, starting with child protection, and 
has led in development of its detailed work plan for its own inspection activity. 
It has also been fully consulted on the provisions of the Bill, the supporting 
regulations and the draft protocol.  

SWIA is developing formal agreements with other regulators and 
Inspectorates including NHS Quality Improvement Scotland, HMIE and the 
Care Commission that will explain to stakeholders how they will work together 
to increase the impact and reduce the burden of regulation. This Bill will not 
affect that exercise 
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Draft Regulations laid before the Scottish Parliament under section 6(4) of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Act 2005, for approval by 
resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2005 No.

CHILDREN AND YOUNG PERSONS 

The Joint Inspections (Scotland) Regulations 2005 

Made - - - - 2005

Coming into force - - 2005 

The Scottish Ministers, in exercise of the powers conferred by sections 3(1) and 6(1) and (2) of the Joint 
Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Act 2005 and of all 
other powers enabling them in that behalf, hereby make the following Regulations, a draft of which has, in 
accordance with section 6(4) of that Act, been laid before and approved by resolution of the Scottish 
Parliament: 

Citation and commencement 

1. These Regulations may be cited as the Joint Inspections (Scotland) Regulations 2005 and shall come 
into force on                                    2005. 

Interpretation

2.—(1) In these Regulations— 
“the Act” means the Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Act 2005; 
“health information” means— 
(a) information (however recorded) which relates to the physical or mental health or condition of an 

individual, to the diagnosis of that individual’s condition or to that individual’s care or treatment; 
and

(b) information (however recorded) which is to any extent derived, directly or indirectly, from such 
information; 

“joint inspection” means an inspection under section 1 of the Act; 
“personal records” includes medical records; 
“processing”, in relation to information, means the use or disclosure of the information. 

(2) For the purposes of regulation 9, health information is “confidential health information” where— 
(a) the identity of the individual in question is ascertainable— 

(i) from that information, or 
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(ii) from that information and other information which is in the possession of, or is likely to come 
into the possession of, the person processing that information, and 

(b) that information was obtained or generated by a person who, in the circumstances, owed an 
obligation of confidence to that individual. 

Sharing of information 

3.—(1) Where an authorised person has obtained information for the purposes of a joint inspection, that 
person may share that information with any other authorised person. 

(2) Where an authorised person— 
(a) has obtained information for the purposes of a joint inspection; and 
(b) considers that holding that information would assist a person or body listed in, or specified under, 

subsection (6) of section 1 of the Act to carry out their functions, 

the authorised person may disclose that information to the person or body in question. 

Disclosure of information held by certain persons and bodies 

4. A person or body listed in, or specified under, subsection (6) of section 1 of the Act may disclose to an 
authorised person any information which the person or body— 

(a) holds for the purposes, or in consequence, of the performance of their functions; and 
(b) considers would assist an authorised person for the purposes of a joint inspection. 

Right of entry 

5.—(1) If an authorised person considers it necessary or expedient for the purposes of a joint inspection, 
that person may at any reasonable time enter and inspect any premises owned or controlled by a person 
providing a children’s service. 

(2) A person who proposes to exercise any power of entry or inspection conferred by this regulation 
must if so required produce some duly authenticated document showing the authority to exercise the 
power. 

Right of entry: supplementary 

6.—(1) An authorised person exercising the power of entry and inspection conferred by regulation 5 
may, if that person considers it necessary or expedient for the purposes of the joint inspection, inspect, take 
copies of and remove from the premises any documents or records (including personal records) relating to 
provision of a children’s service. 

(2) The power in paragraph (1) includes— 
(a) power to require any person holding or accountable for documents or records kept on the premises 

to produce them; and 
(b) in relation to records which are kept by means of a computer, power to require the records to be 

produced in a form in which they are legible and can be taken away. 
(3) A person inspecting records under paragraph (1) is entitled to have access to, and to check the 

operation of, any computer and any associated apparatus or material which is or has been used in 
connection with the records in question. 

(4) An authorised person exercising the power of entry and inspection conferred by regulation 5 may— 
(a) require any person to afford such facilities and assistance with respect to matters within the 

person’s control as are necessary to enable the authorised person to exercise powers under 
regulation 5 or this regulation; and 

(b) take such measurements and photographs and make such recordings as the authorised person 
considers necessary to enable exercise of those powers. 
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Power to require information 

7.—(1) An authorised person may at any time require any person to provide to the authorised person any 
documents, records (including personal records) or other items— 

(a) which relate to the provision of a children’s service; and 
(b) which the authorised person considers it necessary or expedient to have for the purposes of a joint 

inspection. 
(2) The power in paragraph (1) to require the provision of records includes, in relation to records kept by 

means of a computer, power to require the provision of the records in legible form. 

Power to require explanation 

8.—(1) If an authorised person considers it necessary or expedient for the purposes of a joint inspection, 
that person may require a person falling within the description in paragraph (2) to provide an explanation 
of—

(a) any documents, records or items inspected, copied or provided under regulation 6 or 7; or 
(b) any other information provided under those regulations. 

(2) A person falls within the description in this paragraph if the authorised person considers that person 
to be, or to have been, responsible— 

(a) for compiling any part of the document, record, item or information in question; or 
(b) for holding the document, record, item or information in question. 

Confidential health information 

9. Where an authorised person is in possession of confidential health information which has been 
obtained by that person for the purposes of a joint inspection, the authorised person shall not process that 
information more than is necessary to achieve the purposes for which the information was obtained and, in 
particular, the authorised person shall— 

(a) so far as it is practical to do so, remove from the information any particulars which identify the 
person to whom it relates which are not required for the purposes for which it is, or is to be, 
processed; 

(b) not allow any person access to that information other than a person who, by virtue of a contract of 
employment or otherwise, is involved in processing the information for one or more of those 
purposes for which the information may be processed; 

(c) ensure that appropriate technical and organisational measures are taken to prevent unauthorised 
processing of that information; 

(d) on request by any person or body, make available information on the steps taken to comply with 
this regulation. 

Offences

10. Any person who without reasonable excuse— 
(a) obstructs the exercise of any power conferred by regulation 5 or 6; 
(b) fails to comply with any requirement of, or imposed by virtue of, regulation 5, 6, 7 or 8; 

is guilty of an offence and liable on summary conviction to a fine not exceeding level 4 on the standard 
scale. 

St. Andrew’s House, A member of the Scottish Executive
Edinburgh
                          2005 
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JOINT INSPECTION OF SERVICES FOR CHILDREN 
Draft protocol for Access to Health Information  

Prefaced by Background, Introduction, Methodology and Summary sections 

Background 

In March 2004 Ministers announced there would be a new multi-disciplinary 
children’s services inspection team led by HMIE. Its first task would be to undertake 
inspections of child protection services in all 32 local authority areas and to put in 
place integrated inspections for all services for children, by 2008. The inspectorates 
and agencies involved are Her Majesty’s Inspectorate of Education (HMIE), Social 
Work Inspection Agency (SWIA), the Scottish Commission for the Regulation of Care 
(Care Commission), Her Majesty’s Inspector of Constabulary (HMIC), the NHS 
Quality Improvement Scotland; (NHS QIS) and, to a lesser extent, Her Majesty’s 
Chief Inspector of Prisons for Scotland (HMIP).

A robust joint inspection process is required to evaluate the delivery of integrated 
children’s services.  It is an integral part of service development, designed to support 
and reinforce the integrated inter-disciplinary approach. It therefore also requires to 
be carried out on an inter-disciplinary basis. 

It aims to ensure that the systems for ensuring good outcomes for children and 
young people are effective and that all the agencies involved work together to ensure 
that children are well protected and have their needs met  It is not primarily 
concerned with identifying individual cases of service failure but inspectors may 
include evaluations where they feel that service providers have not worked together 
effectively or where the outcomes have been poor

Joint inspection will look at three levels of service:-  

• strategic level of leadership and planning; 

• delivery level of systems and processes; 

• service receipt level including the  experience of and impact on the individual 
child.

The process of joint inspection requires access to information in individual records – 
health, social work, police and others - to assess how services are working together, 
and to evaluate experience and outcomes for children.  

A sample of children and young people’s cases will be at the heart of the inspection, 
chosen to be statistically representative of the local authority area.

For child protection inspections, they will include cases where early preventative 
action has taken place, cases where protective interventions have recently occurred 
and cases where longer term outcomes for children and young people can be 
identified.
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Inspectors will:- 

• read a range of case records; 

• interview key staff involved in some of the cases; 

• interview as many children, young people and families as possible provided 
they are willing to meet with inspectors; 

• observe children’s hearings, case conferences, reviews and work undertaken 
by practitioners. 

This protocol sets out how personal information will be accessed and handled during 
the process of joint inspection of services to protect children and young people, in 
compliance with ECHR and Data Protection Act requirements. The protocol on the 
inspection of children’s services more generally is still under development and will 
reflect the outcomes of the current consultation on “Developing A Common 
Approach to Inspecting Services for Children and Young People” (HMIE, October 
2005).

Introduction

1. The Joint Inspection of Services for children will be led by Her Majesty’s 
Inspectorate of Education’s  (HMIE)  multi-disciplinary “Services for Children Unit.” 
Team members are drawn from the relevant agencies involved in child protection 
including health, social work, education, police and the Scottish Children’s Reporter 
Administration.  The team members come from several inspectorates, regulators or 
quality assurers: namely HMIE, the Scottish Commission for the Regulation of Care 
(Care Commission); the Social Work Inspection Agency (SWIA); NHS Quality 
Improvement Scotland (QIS) and Her Majesty’s Inspectorate of Constabulary 
(HMIC).

HMIE recruit Associate Assessors to augment the team of inspectors and to provide 
specialised skills or knowledge to complement those of the permanent or seconded 
inspectors.  Associate Assessors are experienced professionals who have had 
recent successful experience, including management experience within the agencies 
providing children’s services.  

2. The multi-agency team within the services for children unit in HMIE is 
developing an approach to inspecting children’s services based on a set of quality 
indicators. These will be subject to further consultation over the course of 2006. For 
the purpose of the child protection inspections, following consultation, a set of quality 
indicators have been tested and adopted during two pilot joint child protection 
inspections.  (How well are children and young people protected and their needs 
met?  Self-evaluation using quality indicators HMIE 2005 www.hmie.gov.uk).

These indicators have been developed to help inspectors, and professionals to 
answer the question “How well are children protected and their needs met?”.
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The indicators are divided into five sections, under a set of key questions as follows:-

• How effective is the help children and young people get when they need it? 

• How effectively do agencies and the community work together to keep 
children and young people safe? 

• How good is the delivery of key processes? 

• How good is the operational management in protecting children and young 
people and meeting their needs? 

• How good is individual and collective strategic management? 

The whole inspection process is designed to gather evidence in relation to each of 
the indicators.  Inspectors gather evidence from a range of sources, and based on 
the evidence, evaluate practice in relation to each indicator. The inspection report 
answers the key questions, based on the evidence and the evaluations.   
Evaluations are made against a six-point scale ranging from excellent to 
unsatisfactory where major weaknesses have been identified.  

The report which follows the inspection focuses on the experience of children, young 
people and their families, and does not report or evaluate separately individual 
services.  The report does, however, include examples of practice, where 
appropriate, to demonstrate why an evaluation is particularly strong or weak.

The inspection report does not refer, in any identifiable way, to individuals, or small 
groups of individuals, professionals, volunteers, or children, young people or 
families.  Because of the nature of the work, and the level of responsibilities, 
evaluations of strategic management may make reference to key posts within the 
organisation, but not to named individuals.  Evidence from records are anonymised 
in all inspection evidence templates. This inspection material is subsequently 
destroyed in line with HMIE’s freedom of information policy. This happens 
immediately after the inspection. One summarised and anonymised record of 
evidence is kept for one year after the publication of the report. That evidence record 
is then destroyed. 

The inspection process has been developed in a way that encourages open and fair 
reporting, and partnership working with the professionals working in the area being 
inspected.  The publication of the quality indicators “How well are children protected 
and their needs met?” (HMIE October 2005), encourages professionals and 
agencies to self-evaluate using the same indicators which are used for inspection.  
This and the planning of inspections in partnership with local agencies helps to 
develop a shared understanding of the process, and open and supportive discussion 
throughout the inspection process. 
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The Methodology for Joint Inspection of Services to Protect Children and 
Young People 

Notification of Inspection 

Chief Officers and the Authority Reporter will receive approximately 12 weeks notice 
that an inspection will take place.  The letter of announcement will be sent to Chief 
Executives of the local authority and the health board, the Chief Constable and the 
Authority Reporter. 

An information leaflet to inform the public and particular service groups about the 
joint inspection, including a contact point for further information, will be circulated to 
agencies for local distribution. It will be clear how further information can be received 
about the purpose and conduct of the inspection and how people can make known to 
the inspection team and local agencies any concerns they may have 

Pre-Inspection Return 

To assist the scoping and detailed planning of the inspection the announcement 
letters will ask the key organisations involved, the council, the health board, the 
police and the Authority Reporter to complete a Pre-Inspection Return (PIR) within 4 
weeks, providing a range of written information and relevant documentation as 
follows:-

• general information about all services in the area which have specific 
responsibilities in relation to the protection of children and young people.  
Some information on the organisation and delivery of services will be sought, 
including how children and families access services, and how referrals are 
dealt with.   The child protection joint inspection will require details of the Child 
Protection Committee, and of managers or advisors with a specific remit for 
child protection.;  

• information will be sought to enable inspectors to select children or young 
people who would form a sample for review.  In the joint child protection 
inspection this will include children on the Child Protection Register (CPR), 
children recently removed from the CPR, as well as recent referrals to the key 
agencies, i.e.  social work services, police, the reporter and children who have 
been identified as a cause of concern by health visitors in the area.  In order 
to preserve the anonymity of children, agencies will be asked to use a unique 
identifying number and the first half of the child’s post code to enable 
inspectors to select a statistically valid sample which will be geographically 
representative of the area and representative of the category of cases 
included in the PIR;

• background documentation will be requested, including relevant policy 
documents, procedural guidelines and protocols, arrangements for individual 
or joint service planning and any relevant evaluation of services which had 
recently been  undertaken.   Information on recent allegations was also 
requested;
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• For joint child protection inspections, specific information will be sought to 
reflect recent practice in the area, for example, details of the number of 
assessment, child protection or exclusion orders sought, the number of joint 
forensic examinations and the number of pre-birth conferences undertaken.  
Details of any recent critical cases and examples of good practice in 
protecting children will also be sought. 

Fieldwork

The fieldwork will comprise of two phases, an initial week, a break of two weeks 
followed by a further two weeks of fieldwork.  This means that inspectors will work in 
the area and involved with locally-based professionals for a total of three weeks.   

Phase 1
Primary Legislation 3 (1)  (a) and (b). Regulation 7 and 9

Evaluating the experiences of children, young people and families and the impact of 
the work of professionals involved in helping them will be the heart of the inspection 
process.  A case sample from the anonymous records provided in the pre-inspection 
return will be identified, and core records held on these children sought from all 
agencies involved with them   Paragraphs 10 to 20 of the Protocol provide further 
detail of the process. Through reading case notes, care and protection plans and 
minutes of meetings inspectors will assess the quality of the experience of the 
children and families, and the impact of professional support and intervention.  While 
the initial focus of examination will be on events happening in the year prior to the 
period of inspection there will inevitably be cases where inspectors may wish to 
examine cases from the point of referral.  Practice would be considered and 
reviewed within the context of the period under scrutiny.  Inspectors will gather 
evidence relating to specific quality indicators.  In particular, inspectors will look for 
evidence that children’s needs, short and long-term are being assessed, planned for 
and met.  Inspectors will also collect evidence in relation to the processes and 
procedures, for example to what extent professionals appropriately shared 
information, and planned jointly, and to what extent they consulted with and took 
account of the views of children and young people and their families (See Appendix 
1, The Quality Indicators available on www.hmie.gov.uk). 

The evidence gathered through the reviewing of individual files will be central to 
shaping the inspection.  Some of the sample will be selected for a more in depth 
review, which will include meeting (with their consent) the children, young people 
and their families, as well as some of the professionals who worked with them.  This 
will take place in the second phase of the field work, and will assist inspectors to 
make judgements about the quality of the services provided to these families, and 
the impact of services of the safety and wellbeing of children. 

In addition, the review of cases will help inspectors identify key areas of work which 
they wish to look at more closely during phase two, and shape the nature of 
discussion with focus groups of professionals, and operational and strategic 
managers.  For example, evidence that a child in a foster placement in the sample is 
waiting for his mother to be rehoused, in order to return to her care, might lead to a 
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focus on the joint working arrangements between social work services and housing 
services in an area. 

General information is made available at the notification stage of the inspection, as 
detailed above at para 2 of the methodology section..  

Regulation 9 
The conduct of the inspection will ensure that the principles of confidentiality as set 
out in the European Convention of Human Rights and the Data Protection Act  are 
met. As set out in legislation (reg 9), the inspection team will avoid any unnecessary 
processing of information.  No individual names will be recorded or identified in any 
record held by members of the inspection team.  Service users will not be identified 
or recognisable in the reports produced 

Phase 2

3(1) (b) and regulation 8:
The second phase of the field work will follow up issues emerging from the pre-
inspection profile, and the review of the case sample children and families, and also 
focus on professional practice, operational management and leadership. 

Meetings will be arranged with the professionals involved with children and families 
in the sample, in order to flesh out in more detail the steps taken and the decisions 
made.  This will provide inspectors with an opportunity to understand the thinking 
behind the decision-making and the arrangements made for children, and to hear 
professional views on how well children’s needs are being met, and if the 
professionals experienced any barriers to providing the help they felt the child or 
young person should have.    

Meetings will also be requested with families, including children and young people 
when appropriate, to hear in detail their views on the interventions undertaken by 
professionals, and the impact of professionals’ involvement in their lives.  In 
particular inspectors want to hear if professional intervention had, in the view of the 
child or young person made things better for them, and if they had been involved in 
decisions made about their lives. As mentioned above, all meetings with children and 
their families will be with their consent. 

Inspectors will also meet with focus groups of professionals, in order to hear from 
them their views on practice in their area.  They will be encouraged to engage in 
professional dialogue with inspectors focusing on the strengths of work to protect 
children, and any barriers which prevent them protecting children effectively.  
Inspectors will be able to explore how helpful guidance and protocol are to 
professionals, and whether the systems in place work effectively.  Inspectors will 
also attend case conferences, reviews, children’s hearings, some individual 
meetings between professionals and families, and any other examples of ongoing 
practice taking place during the inspection period.  Children and their families will 
always be  asked if inspectors can be present at a meeting. 
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Inspectors will also meet operational and strategic managers so that they can hear 
their views on current services, how they monitor and evaluate their services, and 
their plans for improving services. 
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Verbal Feedback 

A week after completion of the fieldwork phase, verbal feedback will be provided to 
chief officers and the area children’s reporter.  This detailed feedback will cover the 
evaluations of all the quality indicators, and give the reasons for the evaluations 
backed by evidence.  Feedback will also be given on strengths and areas for 
improvement.  The evaluations made at this point will be provisional, to give 
agencies the opportunity to identify additional sources of evidence if they disagree 
with an evaluation.

Reporting

The draft report will be shared with chief officers and the Authority Reporter for 
comments concerning accuracy and to provide an opportunity for the submission of 
additional evidence. 

The report will be structured around the over-arching question that inspection sought 
to answer. For the joint inspection of child protection this is - “How well are children 
and young people protected and their needs met?” The emphasis will be on the 
collective responsibility of the agencies.  The report will highlight strengths and areas 
for improvement.

Agencies are required to submit a joint action plan addressing areas for 
improvement within 8 weeks of the report’s publication.   When the inspection 
programme is established, proportionate follow-through inspection will be carried out 
to evaluate progress against the joint action plan. 

The inspection findings may be shared with other inspectorates to enable further 
inspection activity to be proportionate and intelligence-led, streamlining inspection for 
local authorities and other agencies by reducing the associated bureaucracy.  A 
consultation paper1 on this topic is currently available.  As described above one copy 
of the summarised and anonymised record of evidence is retained for one year after 
the publication of the report. 

Other material is destroyed immediately after inspection. S. 3 (1) (e) and regs 3 and 
4.

Summary (See Appendix 2) 

The model of inspection has been developed so that it focuses on the experience of 
children, young people and their families, and contributes to helping professionals in 
the task of continuous improvement for their clients.  It is a partnership model, which 
encourages professionals at all levels, and clients to participate and contribute in the 
process.  It is firmly evidence-based, and views expressed to inspectors are only 
used as sources of evidence if they can be confirmed by other sources of evidence.   
In making their evaluations, inspectors come to a collective professional judgement, 
based on evidence, and are always willing to discuss evaluations with professionals 
to ensure they are robust.

1 A Common Approach to Inspecting Services for Children and Young People, HMIE October 2005. 
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Pilot inspections have indicated that the approach adopted, both the use of quality 
indicators and the methodology, provides an appropriate inspection model, which 
has the potential to support improvement across the system in services for protecting 
children and meeting their needs. 

Many of the points made in the following protocol apply to the range of personal 
information which inspectors considered in the pilot inspections.  A general protocol 
for access to personal information was considered but the level of sensitivity about 
such information on the part of both individuals and health professionals is such that 
a separate protocol on access to clinical information has been retained. 

Protocol for Access to Clinical Information  S 3(1)(a) 

1. Health records will only be accessed to verify and check specific areas 
relating to the relevant Quality Indicators.  These include: 

How effective is the help children get when they need it? 

1.1 Children and young people are listened to, understood and respected. 
1.2 Children and young people benefit from strategies to minimise harm. 
1.3 Children and young people are helped by the actions taken in 

immediate response to concerns. 
1.4 Children and young people’s needs are met. 

3.    How good is the delivery of key processes? 

3.1 Involving children, young people and their families in key processes 
3.2 Information sharing and recording 
3.3 Recognising and assessing risks and needs 
3.4 Effectiveness of planning to meet needs 

2. All members of the Inspection team have received appropriate training and 
are bound by professional, legal and contractual obligations to preserve 
confidentiality. Regulation 9(b).  The principles of inspection have been agreed by 
the Heads of Inspectorates. S1(6) 

3. Health Boards will make information available in their patient information 
leaflets covering access to clinical information by inspectors for the purpose of 
quality assurance / improvement. DPA.

4. The starting point for an inspection is an announcement letter with an 
enclosure briefly describing the inspection process to the Chief Executives of the 
local authority and the health board, the Chief Constable and the Authority Reporter. 
This letter will also enclose the Pre-inspection Return (PIR) and the guidelines for 
completing the PIR.

5. Amongst the documents in the PIR, information will be sought to enable 
inspectors to select children or young people who would form a sample for review.  
This will include children on the Child Protection Register (CPR), children recently 
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removed from the CPR, as well as recent referrals to the key agencies, i.e.  social 
work services, police, the reporter and children who have been identified as a cause 
of concern by health visitors in the area (see Appendix 2).  In order to preserve the 
anonymity of children, agencies will be asked to use a unique identifying number and 
the first half of the child’s post code to enable inspectors to select a sample which 
will be geographically representative of the area. 

6. The master index which links anonymised numbers to names will be kept by 
the local authority / agencies being inspected. The managing inspector will have the 
primary responsibility of holding a copy of that list for the inspection team, which will 
be destroyed as soon as the fieldwork is completed. 

7. As soon as an area is aware that it is being inspected, the managing inspector 
will contact chief officers and the authority reporter to organise a briefing meeting to 
take place a number of weeks before the inspection fieldwork starts.  

8. The managing inspector will also contact the “key people”, nominated by each 
agency to help with planning and organising the inspection, to organise an urgent 
briefing and scoping meeting. If possible, an administrator nominated jointly by the 
agencies to help with administrative aspects should also attend. Whilst providing a 
helpful opportunity to brief agencies about likely inspection activities and their role in 
helping to organise them, this meeting also provides an important opportunity for 
establishing rapport and for fully engaging key people and the local administrator in 
the process.

9. During the course of the first fieldwork phase (Phase 1) inspectors will read 
records concerning a number of children in the inspection case sample. Regulation
7 All the records supplied concerning a particular child will be allocated to an 
inspector by the managing inspector.  

10. The records supplied for each child and young person should include: s.3
(1)a:-

• the child and family social work record and any other records held 
concerning  the child by social work e.g. family centre, residential unit.  
Regulation 7; 

• any records held by the police concerning the child; 

• if the child is of school age, the PPR and any other records concerning 
the  child held by the school; 

• any records held by SCRA concerning the child; 

• the core health records, namely the health visitor or school nurse 
record.  Regulation 9. 

11. Only core records pertaining to the child or young person will initially be 
required. Regulation 9.  For health, these will be the Health Visitor and School 
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Nurse records. The Inspection process  may identify an issue or particular case 
which will lead to an audit trail. Under these circumstances, other health records may 
be required. This will be recorded and discussed with the managing inspector.  The 
experience of the pilot inspections tends to suggest that this will be in a minority of 
cases e.g where the core record reveals that the child has had involvement with 
mental health services or where another record suggests there has been a forensic 
examination by a police surgeon.  In these cases the inspectors would wish to have 
the opportunity to discuss the case further with a health professional. Regulation 8.
In some cases the inspector would require further records from health professionals.  
Regulations 7 and 9.  The experience of the inspection team in the Tayside audit 
trial suggests that the opportunity to discuss individual cases with health 
professionals greatly assisted evaluations and proved more illuminating than the 
access to further health records.  However, it is important to stress that this 
experience could not be replicated in the pilot inspections so any indication of how 
frequently further records may be required is difficult to gauge.  This will require to be 
reviewed in the early part of the inspection programme. 

12. Core records will be delivered to the room where the inspectors are based, 
and kept in a locked cabinet. Regulation 9 (c).  They will be kept for the minimum 
amount of time required to review the record, and returned to the clinician as soon as 
the inspector(s) have read them. 

13. The managing inspector’s mobile phone number will be made available to the 
health “key person”, in the event that the health professional requires immediate 
access to the records during the inspection process.

14. Non-core records will not leave health premises. They will be reviewed by the 
inspectors in a quiet confidential area within relevant health premises.  Regulation 9 
(b).

15. While the majority of records are likely only to be read by one inspector, some 
cases could be read by two inspectors.  Where more than one inspector reads the 
records, evaluations will be jointly agreed and recorded on the Flexible Inspection 
Template (FLINT) by one inspector. Regulation 9 (b). 

16. As far as possible, one inspector should follow a particular child through both 
phases. Regulation 9(b).

17. Inspectors will record relevant evidence and information relating to the above, 
but no individual name will be recorded or identified in any material held by the 
Inspection team. Regulation 9 (a).

18. Service users will not be identified or recognisable in the reports produced. All 
the notes taken by Inspectors and evidence collected will use identifying numbers, 
not names. Regulation 9 (a).

19. If serious concerns arise during the Inspection about the safety or welfare of a 
particular child or children, this will be raised with an appropriate senior officer in the 
agency(ies) concerned. A protocol covering such situations has been developed 
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(Appendix 3) and will be shared with the relevant senior staff in the agencies being 
inspected at an early stage by the managing inspector. 

20. Inspection material will be destroyed in line with HMIE’s freedom of 
information policy. This happens immediately after the inspection. One summarised 
and anonymised record of evidence is kept for one year after the publication of the 
report. That evidence record is then destroyed.  Regulation 9 ( c).

The above protocol will be reviewed after the first four Inspections and following 
further discussion with key stakeholders. It will be modified accordingly, in the light of 
any new issues identified. 

HMIE – SfCU 
13 October 2005
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Appendix 1 

How well are children and young people protected and their needs met?  Self-
evaluation using quality indicators HMIE 2005.  www.hmie.gov.uk.
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Appendix 2 

Flow Chart of Inspection Process 

The notification letter including pre-inspection return (PIR) will be sent to Chief Executives of 
the council and health board, Chief Constable and Authority Reporter 12 weeks prior to 
inspection.
The PIR will be returned within 4 weeks providing information on: 

o Details of key services and personnel within the area who have specific responsibilities 
in relation to protecting children and young people 

o Anonymous information of all children on the child protection register in the past 12 
months

o Anonymous information of all children whose names have been removed from the child 
protection register in the past 12 months 

o Anonymous information of children referred to social work, police or Children’s 
Reporter

o Anonymous information of children who have been a cause for concern for health 
visitors 

o Anonymous information of children in need who have been receiving long term 
services from a range of agencies 

From the above information an inspection case sample will be picked by inspectors and the 
Local Authority area will be notified. 

Phase 1 of the fieldwork will last for one week when inspectors will examine case files and 
interview key people.

o Evidence from case files will be collated from all agencies for each child who has been 
identified in the case sample 

o The evidence gathered will be evaluated against the quality indicators 
o Inspectors will identify professionals they wish to speak to as part of the audit trail 
o Inspectors will identify areas of work they want to take a closer look at in phase 2 
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Phase 2 of the fieldwork will last for two weeks. During this phase the inspectors will plan 
further work which may include: 

o Reading of further case files as necessary to follow audit trails 
o Interviews with key managers 
o Interviews with professionals 
o Interviews with children, young people and their families 
o Observation of meetings 
o Visits to voluntary organisations or projects

Verbal feedback will be given one week after the fieldwork phase is completed. 
The draft report will be shared with chief officers and the Authority Reporter for comment.  
The final report will be published approximately 12 weeks following the end of phase two of the 
inspection.
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Appendix 3 

Addressing matters of immediate and/or serious concern during an inspection

The key principle for inspection is that the safety and welfare of children are paramount.  
All decisions and subsequent actions taken by inspectors will reflect this principle. 
During the course of an inspection, inspectors may find evidence of abuse or poor 
practice which potentially places children at risk or a child may disclose that (s)he is 
being or has been abused.  In either case the inspector will take action to ensure the 
concerns are addressed. As part of the inspection, inspectors will have access to the 
agencies’ policies and procedures with regard to the recognition and referral of cases of 
suspected child abuse. 

Concerns that a child is suffering from abuse 

• The inspector will advise the managing inspector of their concerns and, in all 
cases where it is believed that a child has suffered or is suffering (or is at risk 
of suffering) from previously un-investigated abuse, the matter will be referred 
immediately to the relevant agencies. (The contact information and 
explanation as to how this will be done is contained in the area child 
protection guidelines which will be followed by the inspector and managing 
inspector.) It is the responsibility of these agencies to act upon the 
information provided, not the responsibility of the inspector.  The 
managing inspector will check that action has been taken and note this 
in the inspection record. 

• If the concern has come about as a result of a disclosure from a child or 
children, the inspector will take the disclosure seriously and take appropriate 
action.  The child will be reassured and advised that their concerns will be 
shared with the appropriate people.  If the disclosure alleges abuse by a 
parent or other relative, the matter will not be raised with the parent or other 
relative by the inspector unless it is unavoidable in order to stop immediate 
harm.

• If the disclosure alleges abuse by staff (eg in a residential unit for children and 
young people, school or early years setting), the matter will not be raised 
directly with the staff concerned.  The child protection guidelines will be 
followed and the disclosure will be referred on as they advise.  

• Where the disclosure alleges abuse by other children or young people, the 
manager of the service will be advised. 

• If the disclosure relates to allegations of abuse within a setting regulated by a 
statutory body (eg in a residential home registered and inspected by the Care 
Commission) that body will also be informed.
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Concerns that a child is at risk because of poor practice 

On occasion, an inspector may judge that the quality of the service is so poor that 
children are being placed at immediate risk (e.g. a worker who condones very risky 
behaviour by a teenager; a severe shortage of staff in a care service; premises 
which are unsafe; or a plan to protect an individual child that has not been 
implemented).   

• In such circumstances, following discussion with the managing inspector, the 
matter will be raised with the person responsible for the day to day 
management  of the service (or a person nominated for purposes of the 
inspection), and (if different) the person responsible for the agency.

• The reasons for the concern will be fully explained to these persons and they 
will be advised to immediately address the matter in such a way as to ensure 
that children are kept safe. 

• If the concerns relate to a setting inspected by a service specific inspection 
body (e.g. a school inspected by HMIE) that body will also be informed. 

On other occasions, it may be that in the assessment of an inspector, the quality of 
the service has been very poor over a considerable period and, whilst not putting 
children at immediate risk, endangers their safety, health or well-being in the longer 
term (e.g. allowing contact with a very emotionally abusive parent to continue even 
though the child does not want it; a child living in a residential school that has no 
facilities to support their disability; or a young person who has very onerous caring 
responsibilities for a mentally ill parent and has no support).

• In such circumstances, following discussion with the managing inspector, the 
matter will be immediately raised with the person responsible for providing the 
day to day running of the service (or a person nominated for purposes of the 
inspection) and (if different) the person responsible for the agency.

• The reasons for the concern will be fully explained to these persons and they 
will be asked to quickly address the matter in such a way as to ensure that 
children are kept safe, healthy and feel well supported. They will be asked to 
feed back to the managing inspector the action that has been taken. 

• If the concerns relate to a setting inspected by a service specific inspection 
body (e.g. a social work service inspected by SWIA ) that body will also be 
informed.

In all cases of concern, the inspector will fully record details of the allegation and the 
actions taken to raise the matter with the appropriate agency(ies).  The managing 
inspector will also record any subsequent follow up of the matter with these 
agency(ies). 
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_____ _____
Dear Ms Cooper 

The Joint Inspection of Services for Children and Inspection of Social Work Services 
Bill (“the Bill”) 

In its letter of 15 November the Subordinate Legislation Committee asked for the Executive’s views 
in relation to the following matters:-   

Section 3(1)– power to make regulations for the purpose of a joint inspection 

The Committee noted the Executive’s response in its letter of 11 November to the Committee’s 
concern in relation to section 3(1)(f) of the Bill which permits regulations to create offences without 
any limitation on the penalties which may be imposed.  The Committee has expressed its continuing 
concern about this. 

The Executive’s response 

The Executive confirms that it intends to bring forward an amendment at stage 2 of the Bill to 
specify on the face of the Bill the maximum possible penalty which can be applicable to an offence 
made under such regulations.  An amendment will also be brought forward in these terms in relation 
to section 5(3)(g) of the Bill.

Section 7 (definition of social work services functions”) – power to make regulations 
defining which local authority functions are to constitute “social work services functions”. 

The Committee remains concerned that the definition of “social work services functions” has been 
left to subordinate legislation.  The Committee put to the Executive that the definition should be 
included on the face of the Bill with power to amend the definition delegated to subordinate 
legislation. 

The Executive’s response 

The Executive confirms that it will bring forward an amendment at Stage 2 of the Bill to put the 
definition of “social work services functions” on the face of the Bill with a power to amend the 
definition by order. 

JACKIE BROCK 
INSPECTIONS BILL TEAM LEADER
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WRITTEN RESPONSES TO FINANCE COMMITTEE

The Finance Committee sought written comments from relevant organisations 
through a questionnaire and received 4 written responses from Her Majesty's 
Inspectorate of Constabulary, HM Inspectorate of Education, the Social Work 
Inspection Agency and the Scottish Commission for the Regulation of Care. The 
questionnaire and responses are attached below. 

QUESTIONNAIRE

This questionnaire is being sent to those organisations that have an interest in, or 
which may be affected by, the Joint Inspection of Children's Services and Inspection 
of Social Work Services (Scotland) Bill.  In addition to the questions below, please 
add any other comments you may have which would assist the Committee’s scrutiny.

Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?

3. Did you have sufficient time to contribute to the consultation exercise? 

Costs
4. If the bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs 
would be expected to arise? 

Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial Memorandum?  

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, 
is it possible to quantify these costs?
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Response from Her Majesty's Inspectorate of Constabulary

Consultation

1 As one of the Inspectorate bodies involved in the Joint Inspection of 
Children’s Services, HMIC was included in the consultation process but made no 
individual comment.  Accordingly, HMIC made no comment on the financial 
assumptions relating to the Bill. 

2 Not relevant. 

3 Yes. 

Costs

4 I accept the comment at paragraph 26 of the Explanatory Notes, regarding the 
costs associated with the Bill.  However, at paragraph 27, the issue of the need for 
additional resources for some inspectorates is discussed.  While I fully support the 
broad principles behind the purpose of joint inspections, I believe it is important to 
recognise that the impact of joint inspections on the work of different Inspectorates 
will depend on the level of engagement of that body in the area of the activity being 
inspected.  A good example of this is the current involvement of HMIC in the Joint 
Inspection of Children’s Services, where HMIe currently funds an additional police 
superintendent from within HMIC on secondment to the Children’s Services Unit and 
another police officer, on rotational short secondments, typically at inspector or chief 
inspector rank, is being funded by police forces, on behalf of the Association of Chief 
Police Officers, to contribute to the Child Protection Inspection currently being 
conducted by the Children’s Services Unit.  Both these posts are new and, while the 
work of the Children’s Services Unit removes a small amount of police inspection 
time for HMIC, this saving can only be realised by the marginal increased opportunity 
for HMIC to scrutinise other priority areas of policing. 

5 Yes. 

6 Yes. 

Wider Issues

7 I refer to my answer to question 4. 

8 It is unlikely that there would be future costs associated with the Bill. 

Response from HM Inspectorate of Education 

Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? 
 Yes to both parts of the question 
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2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?
Yes

3. Did you have sufficient time to contribute to the consultation exercise? 
Yes

Costs
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 
Yes

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
Yes

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs 
would be expected to arise? 
Yes

Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial Memorandum?  
N/A

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, 
is it possible to quantify these costs?
There may be future costs relating to the development of health 
protocols, e.g. in the revision or updating of Patient Information leaflets 
but these are unlikely to be significant, or to fall to HMIE. 

Response from the Social Work Inspection Agency

Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? Yes.

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? Yes.

3. Did you have sufficient time to contribute to the consultation exercise? Yes

Costs
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. Yes - the total operating costs for SWIA in 
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06/07 and 07/08 are we believe accurately planned at £4m per year. This 
covers SWIA contribution to joint child protection inspections but not 
children’s services inspections from 2008. 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill? Yes. If not, how do you think these costs should be met? 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs 
would be expected to arise? Yes.

Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial Memorandum? Yes

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, 
is it possible to quantify these costs? Likely to be higher costs after 2008 
when children’s services inspections begin. Not possible to quantify at 
this stage as some current activity may not be necessary.
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WRITTEN RESPONSE TO FINANCE COMMITTEE – SCOTTISH 
COMMISSION FOR THE REGULATION OF CARE 

Joint Inspections of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill —Financial Memorandum 

Thank you for asking the Care Commission to complete a questionnaire on 
the above. The Care Commission has been asked to provide evidence to the 
Education Committee and I attach our written submission as this may be 
helpful to the Finance Committee 

The Care Commission supports the introduction of this Bill and our response 
to the questionnaire is undernoted 

Consultation

1. Did you take part in the consultation exercise for the Bill, if 
applicable, and if so did you comment on the financial assumptions 
made?

2. Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum? 

3. Did you have sufficient time to contribute to the consultation 
exercise?

1. Yes. The Care Commission took part in the consultation; however 
we did not comment specifically on the financial assumptions made as 
we were informed that there would be no financial implications arising 
directly from the Bill. 

2. Not relevant. 

3. The Care Commission understands the need for early 
implementation of this proposed legislation and recognises that the 
consultation period has of necessity, been truncated. This timescale 
has not allowed the issues to be considered by the Board of the Cake 
Commission but the Convener has been consulted and is in agreement 
with this response. The Care Commission has been involved in the 
development of integrated inspection of children’s services, beginning 
with child protection services, since the creation of Services for 
Children Unit within HMIE. We take part in the advisory group of all 
inspectorates which considers the strategic direction of the unit and we 
have seconded officers to the unit to assist develop inspection 
methodology and to conduct joint inspections. The need for Part 1 of 
this Bill was identified through the process of pilot inspections and this 
was discussed at the advisory group meetings mentioned above. 

The Care Commission has met with Scottish Executive Policy 
colleagues to consider the purpose and implications of the Bill. 
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Costs

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum? If not, please provide details. 

5 Are you content that your organisation can meet the financial costs 
associated with the Bill? If not, how do you think these costs should be 
met? 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

4. The Care Commission understands that the Bill has no explicit 
financial implications for the organisation? 

5. The Care Commission is to be required to meet its costs through 
recovery of fees for regulatory activity (although there are subsidies 
applying to certain services for children). The costs associated with the 
secondment of officers to the Services for Children Unit, as is noted 
above, are reimbursed by HMIE. Any additional costs to the Care 
Commission arising as a consequence of joint inspection of children’s 
services, as may be the case with the initial development of integrated 
information systems, would be identified and discussed with HMIE with 
a view to reimbursement from the funding already allocated for the 
purpose of establishing the joint inspection programme. 

6. The Financial Memorandum is relatively brief and in the 
circumstances we are unable to say whether it does accurately reflect 
the margins of uncertainty referred to. 

Wider issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum? 

8. Do you believe that there may be future costs associated with the 
Bill, for example through subordinate legislation or more developed 
guidance? if so, is it possible to quantify these costs? 

7. The purpose of the Bill is clearly stated in section 25 of the Financial 
Memorandum. In the circumstances, the Care Commission believes 
that the associated costs are accurately reflected in the Financial 
Memorandum. Costs to the Care Commission associated with the 
development and conduct of integrated inspection will be kept under 
review and will be discussed with our Sponsorship Branch in the 
Scottish Executive in the course of setting and agreeing the annual 
budget of the Care Commission? 
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8. The Care Commission is not in a position where it can respond to 
this question. We believe that HMIE or SWIA would be better placed to 
respond to this issue. 

I trust that this response is of assistance to the Finance Committee. Please 
contact me if we can be of any further help
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_____ _____

Dear Iain, 

Joint Inspection of Children Services and Inspection of Social Work Services 

I said I would write to follow up on a number of points raised by the Education Committee on 23rd

November. 

1. Are Ministerial Powers sufficient to require agencies to act upon the recommendations of a 
Joint Inspection report. 

The Committee has raised an interesting point and one which I agree requires further consideration.  
There are powers under the Ministerial Powers Act 2004; the Local Government in Scotland Act 
2003 and the NHS Reform (Scotland) Act, which could be used if intervention is required by 
Ministers. I accept however, that these powers would not cover the entirety of children’s services.   

I do not think that this Bill would be an appropriate vehicle to introduce such provisions. While the 
Joint Inspection of Children’s Services  is at an early stage and the Executive has recently embarked 
on a wider review of regulatory and inspection activity, I would not want to take any new or 
additional powers at this stage.

2. The Committee and several responses to the Committee’s consultation have requested that a 
duty of confidentiality by the joint inspection team  should be placed on the face of the Bill. 
Some responses required that  a criminal offence would be created if an inspector breached 
confidentiality under this Bill. 

As stated in the draft protocol, inspectors are bound by their respective professional codes and their 
contract of employment, to respect confidentiality. I do not consider it necessary to add to these 
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requirements by making a breach of confidentiality  under Part One, Part Two, or both, of this Bill, 
an offence.

However, I understand that a duty of confidentiality on the face of the Bill would provide additional 
reassurance to children, the  wider public and professionals and I will give serious consideration to 
this proposal. I have asked for advice on how this might operate. 

3. The Committee raised concerns that a member of the Inspection Team who was seconded 
from the police force might report an offence discovered through a review of personal records 
and thereby undermine confidence in the joint inspection process. 

This is an important matter and I agree that reassurance is required.  We need to be clear that if a 
serious crime or offence were to be discovered through reading case records (or other evidence 
gathering) then there is a common law responsibility on every member of society, including 
members of the inspection team, to take action. This is why the draft protocol covers in some detail 
what should happen if there is evidence that a child may need immediate measures of protection.   

In non child protection issues, it is highly unlikely that the inspection team would uncover a serious 
crime not known to the local police force and where a victim was unknown. However, if this were 
the case, referral to the police force may be necessary.  

I agree this issue needs further thought and I will consider it in the context of the issues raised by 
placing a duty of confidentiality on all members of the joint inspection team.  

4. Placing a duty on the joint inspection team and all agencies to have regard to the protocol 
and/or to make the guidance statutory. 

 The Committee is aware that the draft protocol that we have issued for comment will be used in the 
initial phase of joint inspections of child protection services and reviewed over the second half of 
next year. In parallel, as part of the consultation of joint inspection of children’s services, the draft 
protocol will be revised to ensure it fits this purpose.  

 This flexibility is essential given we are at such an early stage in the introduction of joint inspections 
of children’s services. I would prefer to ensure we get the draft regulations right at this stage. These 
set out the legal requirements of the issues that the protocol must cover to ensure ECHR and DPA 
compliance. I have asked officials to ensure that a range of interests will continue to be involved with 
the development of the protocol and I would welcome the Committee’s comments as it develops. 
This proposal mirrors the approach we took and to which the Committee agreed, in passing the 
Additional Support for Learning Bill, the regulations and the guidance associated with the 
regulations.  I will however, be interested in the Committee’s views on this issue. 

5. The Committee expressed concerns that older children whose records were being reviewed 
retrospectively might wish to withhold consent. 

HMIE described the process of gathering a sample of cases for joint inspection of child protection 
services, in giving evidence to the Committee. He stated that the sample would be taken from those 
children who have been placed on the child protection register in the last 12 months; all names 
removed from the register in the last 12 months and referrals or cases referred to agencies such as 
social work; health visitors, the independent sector etc. No child’s record who has not been on the 
child protection register in the last 12 months or with whom an agency has not had contact in relation 
to child protection in the last 12 months, will be subject to the joint inspection of child protection 
services.
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In relation to the inspection of wider children’s services, I want the protocol to be flexible to ensure 
it covers the issues in relation to consent sensitively. Express consent may well be a feature of some 
inspections, depending on the nature of the service; the age of the child and their capacity to 
understand the issues. These issues are complex and the specific issues to be considered will vary 
depending on the service being inspected. This is why I want the Joint Inspection Team, to build on 
their current work to involve children and young people in the development of the Joint Inspection 
process. I also want a range of interests to advise the Joint Inspection Team on the development of 
the future protocols and how the principle of express consent should be accommodated. If the 
Committee wished to comment further as the protocols develop, this would be welcome. 

6. The response to the Subordinate Legislation Committee (SLC) 

Officials are replying separately to the Subordinate Legislation Committee. The issues it has  raised 
are being considered and I anticipate that I will be able to accommodate their requests.   

7. The Committee asked to clarify apparent inconsistencies in the terminology used in the Bill? 

I can understand the confusion. There are two parts to the Bill and the terminology for health records 
and practitioners is, of necessity, different. Section 7 of the Bill sets out the relevant definitions for 
terminology used in both parts of the Bill. 

Under Part One of the Bill, the term “medical records” is used to mean all records held on an 
individual that relates to their physical or mental health. 

The purpose of Part Two of the Bill is to clarify the powers of the Social Work Improvement Agency 
(SWIA) to inspect social work services provided by or on behalf of local authorities. I am not 
prepared to extend their powers any further at this time. Therefore we have designed the Bill to 
reflect SWIAs existing powers to access information under the 1968 Social Work (Scotland) Act.

Access to “relevant medical records” means those records prepared by a “registered medical 
practitioner”, as defined by the Medical Act 1983 – for example a General Practitioner. Access to 
relevant medical records by a member of the SWIA inspection team will remain restricted to a 
medically qualified inspector that is an inspector who is “a registered medical practitioner”.  

I hope this response addresses the issues raised by Committee members at its meeting of 23 
November. If I can provide any further information, please let me know. 

PETER J PEACOCK
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 38 Session 2  

Meeting of the Parliament 

Thursday 1 December 2005

Note: (DT) signifies a decision taken at Decision Time. 

Rule 9.6.3A: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-3665—That the Parliament agrees under Rule 9.6.3A that the 
Parliament shall consider the general principles of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill on 
the third sitting day after the lead committee report is published. 

The motion was agreed to (DT).
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 39 Session 2 

Meeting of the Parliament 

Wednesday 7 December 2005  

Note: (DT) signifies a decision taken at Decision Time.

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill – Stage 1: The Minister for Education and Young People (Peter 
Peacock) moved S2M-3629—That the Parliament agrees to the general principles of 
the Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill: 
Stage 1 

The Presiding Officer (Mr George Reid): The 
next item of business is a debate on motion S2M-
3629, in the name of Peter Peacock, on the 
general principles of the Joint Inspection of 
Children’s Services and Inspection of Social Work 
Services (Scotland) Bill. 

14:35
The Minister for Education and Young People 

(Peter Peacock): I thank members and, in 
particular, the Education Committee for agreeing 
to consider the bill under an accelerated process. 
Despite that timescale, the committee has given 
detailed scrutiny to the bill, and the depth of its 
questioning is a credit to the Parliament and the 
way in which it conducts its business. 

We have considered the committee’s report, the 
evidence that the committee received and the 
results of the widespread consultation on the 
proposals for joint inspection. They all 
demonstrate overwhelming support for the 
principle of joint inspection as a critical component 
of ensuring that all children’s services are 
delivering effectively. Within child protection, the 
joint inspection process will evaluate whether local 
services are working together to keep children 
safe and protected. It will provide the third-party, 
objective evidence that children, the community 
and Parliament want and require. 

It is fundamental to the purpose of joint 
inspection that we ensure that the child’s 
experience is central to the process. Inspections 
will consider an area’s strategic planning, 
leadership arrangements and operational delivery, 
but they will be marked out by an evaluation of the 
services from the child’s perspective and based on 
the child’s experience. That is why it is crucial that, 
in addition to talking to children and young people 
about the services that they receive, a sample of 
case files is considered and a child’s journey 
through the various services that they have 
received is evaluated.  

There appears to be no disagreement about that 
methodology. Indeed, most respondents to the 
committee’s request for evidence welcomed it. 
The methodology was tested, initially in the dry run 
of the joint inspection of child protection services 
in Tayside last summer and later in two pilot joint 
inspections that were completed in April.  

Each individual inspectorate has powers to 
access personal information, and we thought that 
the inspectorates could use their existing powers 

collectively during joint inspections. That 
assumption was borne out by the Tayside dry run 
but, as a consequence of one of the ways in which 
the pilots operated, we received advice that joint 
inspection teams needed to be given specific 
powers to access and share personal information 
for the purpose of inspecting children’s services 
together. As soon as that advice was clear, we 
moved quickly to provide inspection teams with 
the necessary powers. The review of existing 
powers led us to conclude that the Social Work 
Inspection Agency needed clear powers to inspect 
general social work services in the way that we 
want it to, and we have taken the opportunity to 
provide those in the bill.

None of those matters has given rise to 
significant concerns among the key interests 
involved with services to children. The two 
outstanding issues of principle that were raised in 
committee are the requirement to seek consent to 
access an individual’s records and the need to 
ensure that personal information is handled 
confidentially.

We have no difference with those who say that it 
is best practice to seek consent. However, the way 
in which consent is sought must differ and be 
treated sensitively, in line with the nature of the 
inspection. On the child protection joint 
inspections, we share the view of all the 
inspectorates and most of those who work with 
children on child protection matters, which is why 
we have chosen the route of implied consent. 
However, we understand that the matter is 
complex. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): The British Medical Association 
in particular has raised concerns about 
confidentiality. How will the minister address those 
concerns? 

Peter Peacock: I ask Mike Rumbles to bear 
with me. I intend to set out some of that, because 
we are being careful about how we deal with such 
issues.

We respect and share the view that the process 
of seeking consent must be carefully applied. That 
is why we have developed draft regulations and a 
draft protocol in tandem with the bill. The protocol 
describes in detail how inspection teams will work 
with professionals and children to gather and 
consider information sensitively. The inspection 
team is collating the comments that have been 
received on the protocol and I have asked it to 
meet again with all relevant groups to develop the 
protocol to reassure them further and identify how 
they can work together as child protection joint 
inspections proceed. 

I come to the point that Mike Rumbles raised. 
The committee has asked us to consider the case 
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for including an opt-out in the bill for a child or 
young person who does not consent. I agree that 
the protocol should deal with such circumstances 
on a case-by-case basis. However, in child 
protection cases, it would be the parent who could 
opt out on behalf of the child and, in some 
circumstances, that might not be in the child’s 
interests. I understand the concerns of some 
health professionals in that regard, which is why 
our regulations specifically address the way in 
which confidential health information must be 
handled and why the matter has been built into the 
protocol. 

However, a variety of agencies—not just health 
agencies—hold sensitive personal information on 
individuals. The bill will ensure that all confidential 
information should be treated with sensitivity and 
in full compliance with the Data Protection Act 
1998 and the European convention on human 
rights. I am therefore not minded to agree to a 
blanket opt-out in the bill. However, a further 
protocol will be developed to fit the wider approach 
to the joint inspection of children’s services. It will 
address how consent will be sought in line with the 
particular services to be inspected and it will 
consider whether the principle of seeking consent 
should be applied differently to reflect the age and 
stage of the development of the children involved.  

I welcome the Education Committee’s interest in 
the importance of the protocol. We will introduce 
an amendment at stage 2 to strengthen the 
approach by ensuring that the inspectorates are 
bound by a duty to have regard to protocols in the 
conduct of inspections. Further, I recognise the 
committee’s interest in parliamentary scrutiny of 
the protocol and I can confirm to Parliament that 
we will consult the Education Committee on the 
draft protocol before it is approved by ministers. 
The protocol will be created within the framework 
that Parliament will approve for it by regulation. I 
hope that that demonstrates that we are happy for 
parliamentary scrutiny of the draft protocol to take 
place, while retaining flexibility to adapt protocols 
as experience develops.  

Fiona Hyslop (Lothians) (SNP): I thank the 
minister for his suggested amendments, but will he 
clarify the point that he made about the protocol 
being subject to regulation? 

Peter Peacock: On the way in which we will 
draft the protocol, the regulations set out that we 
will seek the approval of Parliament. We will not 
seek approval of the protocol itself, but the 
regulations will create the framework for it.  

I undertake to consult the committee on any 
significant changes that we seek to make to the 
protocols in the light of experience—that would 
apply over time to both protocols: for child 
protection and for wider children’s services.  

Margaret Smith (Edinburgh West) (LD): 
Although I am not a member of the Education 
Committee, a local general practitioner has raised 
concerns with me on the amount of consultation 
that took place before the legislation was 
introduced. I noted that, in its report, the 
committee asked for the protocol to be open to 
public consultation, partly as a result of the 
perceived lack of consultation. Is that the way in 
which the Executive plans to go forward? 

Peter Peacock: Yes. We intend to consult on 
the protocol as widely as we can and, because of 
what I have just said, we would bring that protocol 
to Parliament in draft form, so that it will be seen to 
be scrutinised in public by the parliamentary 
committee with responsibility for it. My clear 
intention is to take people with us on the protocol. I 
do not seek to do anything other than that.  

Lord James Douglas-Hamilton (Lothians) 
(Con): Will there be the opportunity to suggest 
amendments to the protocol? 

Peter Peacock: We took the code of practice on 
the Education (Additional Support for Learning) 
(Scotland) Act 2004 to the Education Committee; 
in the same spirit, we would be mindful of the 
committee’s suggestions on the protocol. The 
intention behind taking the protocol to the 
committee would be to hear its views. We want to 
get the protocol right and, through that process, to 
respond to as many concerns as we can. We 
would certainly listen to what the committee had to 
say.  

The second important principle raised by the 
Education Committee is the suggested 
amendment of the bill to include a duty of 
confidentiality on the inspection team, to which I 
am sympathetic. All members of an inspection 
team are already bound by their various 
professional codes and terms of employment to 
respect confidentiality. However, I recognise that a 
duty would help to provide further reassurance. I 
am taking advice about how that might be 
achieved. If I can give effect to the suggestion, I 
will seek to do so, and I will keep the committee 
advised of the position right up until stage 2, as 
best I can.

I welcome the Education Committee’s request 
for a review of the legislation and the protocol prior 
to the introduction of the joint inspection of wider 
children’s services and I will work with the 
committee to ensure that the review is conducted 
satisfactorily. I will also write to the committee 
addressing all the points raised in its stage 1 
report that I have been unable to deal with in the 
debate. Further—and I mean this genuinely—I 
signal to all in the chamber my willingness to listen 
to and to discuss any thoughts on amendments 
prior to stage 2, both to ease the passage of the 
bill and in a genuine spirit of co-operation. 
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In March 2004, our proposals for joint 
inspections received a universal welcome. That 
support has continued during consultation on the 
proposals and during the pilots. When the 
problems that we are addressing in the bill 
became apparent, we received full support in 
seeking to put them right very quickly.  

There is no debate about whether joint 
inspections should be introduced. The significant 
challenge that they have to meet is that of 
ensuring that the joint inspection process 
contributes to improved outcomes for children. 
Enabling joint inspection teams to consider the 
information that they need is an essential part of 
that process, and the bill enables them to do that 
in full compliance with the Data Protection Act 
1998 and the ECHR.  

The teams need to use their powers sensitively 
and transparently. That is why the protocols that 
will be used will be fully consulted on. In that way, 
I am confident that any outstanding concerns can 
be addressed and resolved to the satisfaction of 
most of those involved.  

I move,
That the Parliament agrees to the general principles of 

the Joint Inspection of Children’s Services and Inspection 
of Social Work Services (Scotland) Bill.

14:45
Fiona Hyslop (Lothians) (SNP): This bill is 

probably one of the most important that we will 
deal with, even though it is being rushed through 
and has been given very little parliamentary time 
this afternoon. Politicians, whether national or 
local, have no greater responsibility than dealing 
with child protection. 

Joint inspections are recognised by all across 
the chamber and in wider society as a means of 
driving forward best practice. Unfortunately, we 
know from tragic cases that, time and time again, 
the lack of interface and problems between 
different organisations—social work, health 
organisations and the police—cause difficulties 
and give rise to tragic circumstances.  

Lack of access to health records was a 
stumbling block that meant that the roll-out of joint 
inspections had to be curtailed. Therefore, the 
Scottish National Party is happy to co-operate with 
the progression of the bill, although I wish to point 
out that the need for such legislation was foreseen 
by the Education Committee during its inquiry into 
child protection last year. Wendy Alexander and I 
intimated to the minister that there might be a 
need for legislation, and that since child protection 
was one of the most important areas in which 
legislation might be required, we should act. 
However, we recognise that we are where we are, 
and we have to go forward on that basis.  

I know that my time is limited, but I will pull out 
some of the key areas—my colleagues may do the 
same. There is an issue about confidentiality and 
about access to individual health records in 
particular. People are concerned that although the 
bill has two parts, it covers three areas. Part 1 
covers child protection and children’s services as 
one element. Part 2 has implications for the Social 
Work Inspection Agency, and covers access to 
medical records—but only by a medical 
practitioner. There is concern that there seem to 
be two sets of standards. The committee is right to 
ask the minister to address and clarify that issue. 
The BMA and GPs raised specific concerns about 
access to information by children’s services.  

The bill is about the inspection of past cases. 
We know that the minister and the chief medical 
officer have written to all those involved in 
children’s services to say that child protection 
trumps any other issue in live cases—that is the 
norm. At issue is the introduction of processes for 
retrospective checks. We have to look at the logic 
of the Executive’s approach. I understand the 
concerns of the BMA and GPs that openness in 
the inspection of children’s services generally may 
lead to an expectation that social work and 
education inspectors will check services willy-nilly. 
Those concerns are mistaken. We need to clarify 
that the bill allows very specific inspections to take 
place when information about individual cases can 
help to illuminate previous problems.  

There is a further lack of logic in the Executive’s 
approach. We support joint inspections, and the 
committee recognises that by looking at broader 
children’s services we may identify vulnerable 
children who do not receive the services that they 
deserve because they are not on the at-risk 
register. Sometimes it is easier to track children 
who are on the at-risk register and the services 
that are provided to them than it is to track children 
who are not on the at-risk register, but who also 
have problems.  

The committee raised concerns that England is 
much further ahead on the inspection of children’s 
services than Scotland is, although England 
started the process after we did. The committee 
heard that that is because Scotland is examining 
child protection in more detail and more robustly. It 
was argued that it is only by examining children’s 
services in the round that we can identify failures 
in connections, but the fact that the Scottish 
Executive has chosen to focus only on child 
protection gives the lie to that point. 

The Deputy Minister for Education and 
Young People (Robert Brown): It is perfectly true 
that England is ahead of Scotland in relation to 
children’s services but, by the same token, 
England is looking specifically at child protection 
services. Indeed, some inspectors from England 
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have been sent up to Scotland to look at what we 
are doing. There is an interplay; it is not a question 
of two different approaches. Both England and 
Scotland recognise that child protection services 
are central. The question is how best we can focus 
on the matter within the broader spectrum of 
children’s services. 

Fiona Hyslop: I appreciate the minister’s point, 
but the issues need to be aired. 

When we were presented with the bill and when 
we first heard evidence on it, particularly from Her 
Majesty’s Inspectorate of Education, we were told 
that it would allow access to records without 
consent. However, I detect that the minister is 
moving towards the use of implied consent. There 
is an important difference between no consent and 
implied consent, and it is important to articulate 
the change to GPs, many of whom do not know of 
the existence of the bill. I hope that, when they are 
made aware of the bill, that will be done on the 
basis of the minister’s movement towards adopting 
implied consent. 

The committee recognises that the Scottish 
Executive has agreed the code of confidentiality—
which will bring in the concept of implied 
consent—with the Scottish general practitioners 
committee of the BMA. I am not sure how many 
people read the notices in GPs’ surgeries but I 
suspect that putting the notices up might be more 
a matter of convenience than a matter of import. 
The committee received strong evidence from 
ChildLine, from GPs and from people who work in 
sexual health advice services about cases in 
which people want to provide support to their 
children who are misusing drugs. In such 
circumstances—for example, in a case in which 
someone’s 17-year-old daughter has used drugs 
in the past—confidentiality is important to 
practitioners in the field, and the involvement of 
the police in joint inspections could throw up a 
load of issues. The committee made some 
important points about that. 

I am conscious of the time. The public do not 
know much about the bill—it has not grabbed the 
headlines—and I fear that GPs do not know much 
about it either. It would be helpful for information 
on the progress of the bill and the changes that 
have developed to be communicated to a wider 
audience before the bill is considered at stage 2 in 
January. 

14:52
Lord James Douglas-Hamilton (Lothians) 

(Con): I must compress everything that I have to 
say about the bill into four minutes, so I will try to 
make every word count. 

In my view, the Executive was entirely right to 
introduce a bill to protect children; the protection of 
children should be a paramount consideration. 

However, that does not alter the reality that a 
balance has to be struck between protecting 
children and maintaining patient confidentiality. I 
believe that an appropriate balance can be struck 
that will meet the test of time, but it will be 
necessary to seek a number of commitments at 
stage 2. 

First, the minister promised a firm review, but 
the question is whether the requirement for that 
review should be in primary legislation in order to 
give the maximum reassurance to organisations 
such as the British Medical Association that have 
serious reservations about the bill. I have already 
floated the idea of a sunset clause. If I remember 
correctly, the minister did not say yes or no to that 
idea. It may be that a sunset clause is not the best 
way to proceed, but in view of the accelerated 
procedure that is being undertaken in the interests 
of child protection, a powerful case can be made 
for the review being enshrined in the bill. 

Secondly, we must address the question 
whether there should be a duty of confidentiality in 
the bill. I ask the minister to confirm a point that 
arises from that. Will the protocols supplement the 
existing code of guidance, rather than displace it? 
Also, will appropriate references be incorporated 
into the primary legislation? The medical 
profession, in particular, does not want the 
principle of patient confidentiality to be seriously 
compromised or eroded and we should be 
sensitive to the profession’s practical needs and 
concerns. The problem should not be 
insurmountable. 

There is also the question whether a sanction 
should be applied following a deliberate breach of 
confidentiality that is contrary not only to best 
practice but to the code of confidentiality. Clearly, 
such a breach would be improper. There should 
be some sanction, such as making such a breach 
an offence or possibly subject to disciplinary 
procedures. Otherwise the issue may not be 
treated with the careful consideration and strict 
discipline that it merits.  

Finally, I have had the good fortune to work for 
many years with HMIE. I know that the inspectors 
are extremely able, dedicated and selfless 
professionals whose interest is the public interest 
and, in particular, the protection of children. I have 
no doubt that they would not wish the medical 
profession to be unnecessarily alarmed and that 
they would wish their profession to adhere to the 
highest standards. In a letter of October 2005, the 
minister gave the  
“necessary reassurance that sensitive, personal information 
will be protected under clear rules of confidentiality by the 
joint inspection team in full compliance with legal 
requirements.”

232



21455 7 DECEMBER 2005 21456 

On the basis that appropriate safeguards can be 
incorporated into the legislation during stage 2 of 
the bill, we will vote for it. I hope that, in return, 
ministers will show their good faith by considering 
seriously and sympathetically the concerns that 
have been raised. 

14:57
Iain Smith (North East Fife) (LD): Presiding 

Officer, I appreciate your co-operation in allowing 
opening speeches to be slightly longer than is 
normal in a debate of this length. However, I put 
on record my concern that a stage 1 debate 
should be curtailed, as that makes it difficult for 
members to discuss all the issues that arise. I 
hope that business managers consider that point, 
certainly with regard to the length of time that is 
available to opening speakers.  

The bill’s passage has been accelerated, so I 
would like to thank the committee’s clerking team 
for putting together a robust report in the available 
time. I thank Eugene Windsor and Mark Roberts in 
particular for their work.  

At the start of the process, the committee asked 
the minister to justify the accelerated timetable. It 
is justified. Fiona Hyslop mentioned the 
fundamental importance of child protection. The 
joint inspections are a clear way of ensuring that 
child protection procedures in Scotland are robust 
and that children are properly protected. It is 
important to bear in mind that the bill does not 
introduce new policies; the principle of child 
protection through joint inspections has already 
been accepted. Indeed, the bill has come about 
not because of a new policy but because problems 
were found when the policy was piloted. There 
were particular problems in identifying whether 
there was an adequate legal basis for the joint 
inspections and for their having access to health 
records. It is important to have on record that we 
are not rushing this through without prior 
consultation or discussion; the principle of the bill 
has been part of public policy for a considerable 
time. Indeed, the 2004 report “It’s everyone’s job 
to make sure I’m alright” highlighted the way 
forward for that policy. Under my august 
predecessor, Robert Brown, the Education 
Committee was certainly strong on ensuring that 
the issue of joint inspections was taken forward. 

It is important to bear in mind that the primary 
purpose of joint inspections is to ensure that 
agencies that have a role in child protection have 
the systems and procedures in place to ensure 
that children are protected. The purpose is not to 
usurp or replace the roles of the various 
inspectorates, such as HMIE, SWIA, the Scottish 
Commission for the Regulation of Care and Her 
Majesty’s inspectorate of constabulary for 
Scotland, and the respective services for which 

they are responsible. Those inspectorates will 
continue to carry out the inspections of the 
services for which they are responsible. The 
primary purpose of the joint inspections is to 
ensure that we have robust procedures to make 
sure that children are adequately protected.  

The purpose of the sample cases, which much 
of the debate to do with health records has been 
about, is not to second-guess the professional 
judgments of those who dealt with those cases at 
the time, but to ensure that procedures were in 
place for health visitors and others in the health 
service, in social services and in education and 
were being followed in such a way that children 
were properly protected.  

I welcome the minister’s assurances, which he 
gave us in his opening remarks, in response to the 
Education Committee’s report. The bill is being 
dealt with in a spirit of co-operation both between 
the Executive and the Education Committee and 
among the members of the Education Committee 
because we all recognise its importance. 
However, I must stress for the Official Report that 
that does not mean that we will not adequately 
scrutinise the bill. Our report shows that, despite 
the accelerated timetable and our co-operation to 
ensure that the bill is passed, the committee is not 
letting up on its important scrutiny role. 

I thank the Executive in particular for agreeing to 
a request from the committee for more time for 
stages 2 and 3. It was originally proposed that the 
bill should complete its passage by December, but 
there is now a little extra time for the important 
amendment stages. 

I want to raise three key points from the report, 
which other members and the minister have 
already touched on. The key issues that have 
arisen that we must address at stage 2 include 
confidentiality. I welcome the minister’s response 
to the committee’s request for a duty of 
confidentiality on the inspectors to be included in 
the bill and his comment that there will be a duty 
on the joint inspectors to follow the protocol. I also 
welcome the minister’s agreement that the 
protocol will be subject to full parliamentary 
scrutiny. The Education Committee will have an 
opportunity to consider and comment on it before 
it comes into play. Those are extremely important 
matters. 

There is an issue relating to confidentiality that 
we have still to address and on which the minister 
must come back to us at stage 2: the position of 
Her Majesty’s inspectorate of constabulary and the 
role of serving officers in the joint inspection 
teams, who may have a different common-law 
responsibility if, for example, a criminal offence is 
identified in a health record. That is an important 
issue with respect to confidentiality and health 
records. Problems might arise if young people do 
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not feel confident about going to their general 
practitioners with issues to do with sexual health 
or drugs because their health records could be 
accessed by joint inspection teams. We must 
ensure that young people are not discouraged 
from going to their GP because they are afraid that 
something that could lead to a criminal 
prosecution might come to light in a joint 
inspection. That is an important issue. We must 
ensure that we have robust answers to such 
problems in the bill or the protocols. 

Secondly, there is the issue of consent. There 
are no easy answers to the problems that are 
involved. The bill and the regulations must make it 
clear that implied consent should be clear and 
unambiguous. People should not say, “Well, 
nothing has been said and therefore consent is 
implied.” There must be a clear statement, as 
there is in the GP contract about access to records 
for the purposes of audit of GP services, that 
consent is implied and that records can be 
examined for this purpose. That is needed in the 
legislation. 

We must also consider how we should address 
what I think will be the very small number of cases 
in which somebody, for reasons that are not 
genuine, wishes to withhold consent, and how the 
protocol should be dealt with. That is an important 
issue that is not easy to address. 

Paragraph 41 of our report mentions the 
dichotomy between what the British Medical 
Association and the Executive want. However, it is 
important to bear in mind that the Royal College of 
Paediatrics and Child Health thinks that urgency is 
needed and that the form of implied consent is 
important.

I will deal briefly with the final point that I want to 
raise, as the minister has acceded to it. Whatever 
processes we put in place for child protection joint 
inspections, those processes should be reviewed 
before there are full children’s services 
inspections, which are scheduled for 2008, in 
order to ensure that the procedures for wider 
children’s services inspections, as opposed to 
those that are primarily aimed at child protection, 
are correct. 

The Liberal Democrats support the bill and I 
commend the committee and the ministers for the 
way in which it has been handled at stage 1. 

15:04
Dr Elaine Murray (Dumfries) (Lab): Back in 

2004, the Education Committee reported on 
progress on “It’s everyone's job to make sure I’m 
alright”. At that time, we acknowledged the 
complexity of the task of multidisciplinary 
inspections and expressed concern about the 
length of time that was being taken to develop the 

inspections and put them into practice. Officials 
did not then think that there would be a need for 
legislation. In response to Fiona Hyslop’s point 
about the committee’s views, I will quote what the 
Minister for Education and Young People, Peter 
Peacock, said to the committee then. He said: 

“If we think that there is a need to legislate, then we will 
legislate. We are not going to let anything get in our way on 
this issue. We think that we can achieve our aims and do 
what we need to do by administrative means, but I will not 
rule out the possibility of legislation if that is what we 
ultimately conclude is necessary. … if we think that new 
powers are necessary, we will undoubtedly take them.”—
[Official Report, Education Committee, 26 May 2004; c 
1469-70.]

At that point, the minister showed his willingness 
to learn from the pilot scheme and to legislate if 
that turned out to be necessary. Therefore, it is 
unfair of Fiona Hyslop to say that the committee 
suggested at that point that legislation was 
necessary and that the minister ignored our 
advice.

Fiona Hyslop also referred to the situation in 
England. We must make it clear that the 
inspections in England are inspections of 
children’s services, consequent to the Children Act 
2004, in respect of their success in meeting the 
five key outcomes of children being healthy, 
staying safe, enjoying and achieving, making a 
positive contribution, and achieving economic well-
being. The Office for Standards in Education has 
said, regarding proportionate inspection in those 
terms: 

“we cannot and nor should we attempt to inspect 
everything. … One of the key tasks for us in judging where 
to put our inspection time and activity is to get to the right 
places”. 

Ofsted recognises that the inspections in England 
will be fairly limited. I was pleased to hear from the 
Deputy Minister for Education and Young People 
that the inspectors in England are interested in 
what we are going to do in Scotland. On child 
protection, we are ahead of our colleagues south 
of the border. 

The committee expressed concern over the 
length of time that it has taken to get this far. 
Although we acknowledge the restraints on 
consultation that were caused by the tight 
timescale, the committee agrees that the bill 
should be progressed as soon as possible. We are 
grateful for the increased time that has been made 
available for its consideration at stage 2, which will 
enable us to consider the proposed amendments 
in more detail. 

I was not convinced by the BMA’s evidence. 
Some of it was a little precious and some was 
contradicted by evidence that we received from 
paediatricians and others. There is an issue about 
consent and the genuine concern of individual 
GPs that their relationships with patients could be 
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compromised. I am glad that the Executive has 
agreed to look at implied consent, but we must 
bear in mind the fact that child protection has to 
override other considerations. 

The committee also discussed whether the 
police should have access to medical records 
when evidence of an individual’s previous offence 
or an unrelated offence is uncovered and whether 
that could lead to prosecution. I am pleased that 
the minister has agreed to consider that. 

I was convinced by Jacquie Roberts of the care 
commission when she pointed out to Ken 
Macintosh that there are children who are not in 
the child protection system who need to be. 
Unless we are able to inspect children’s services 
in the round, we will not find out about such 
children and whether systems are in place in 
children’s services generally to enable those 
services to identify effectively the children who are 
at risk. That is why we need to have sections 1 
and 2 in the same bill. 

The bill is one of a train of measures that have 
been put in place after the murder of one of my 
constituents, Kennedy McFarlane, by her 
stepfather. Lack of communication between the 
agencies was identified as a key factor in the 
failure to prevent that tragedy. I therefore welcome 
and support the bill as one of the tools to prevent 
such a tragedy from happening again. 

15:08
Eleanor Scott (Highlands and Islands) 

(Green): I will concentrate on what is clearly the 
controversial part of the bill—the access, for 
inspection purposes, to health records. For the 
record, I declare that I am a former community 
paediatrician and that I remain a member of the 
British Medical Association. I thank the committee 
for its stage 1 report, although I echo the concern 
that other members have expressed about the 
rushed timescale, which has made things difficult 
for members who are not on the committee. 

I fully support the call for a system to evaluate 
our child protection services not only to be in place 
but to be working effectively. I agree that health 
records should be included in the inspections; the 
challenge is to do that while respecting patient 
confidentiality and to do it meaningfully. The 
national health service currently has no inspection 
system like that which exists for our schools; there 
is no NHS inspectorate with skills and experience 
that are similar to those of HMIE. I would not go as 
far as some health professional bodies, which say 
that it will have to be a doctor who looks at health 
records, but I believe that it should be a health 
professional. My preference would be for that 
person to be a nurse with child protection 
experience. 

Although I agree that there should be joint 
inspections of child protection services, I am 
concerned that the bill grants a blanket permission 
to inspect all children’s services. There is a clear 
difference. In child protection cases, confidentiality 
has, in a sense, already been breached for the 
good reason that that was necessary and in the 
interests of the child. That has been the normal, 
expected course of action for some years. 
Professionals accept it and the public expects it. 

However, it is a bit different for other children’s 
services. I agree that the bill tries to address the 
fact that, for example, children who have special 
needs receive services from many agencies and 
that it is essential that those agencies work 
together. That often means that information must 
be shared but, at the moment, that is done through 
consent. Indeed, it is often done in forums such as 
multidisciplinary meetings in which the parents 
and the children, if they are mature enough, play a 
crucial role. I agree that there is a need for some 
sort of inspection system to ensure that all those 
services are working together. 

Robert Brown: Although the issues seem to 
concentrate on child protection, I make it clear that 
there is no intention to override consent when we 
are dealing with children’s services. 

Eleanor Scott: I thank the minister for that 
reassurance. I think that explicit consent should be 
required for the inspection of health records in 
cases other than child protection cases. I would be 
happier if the bill were confined to child protection. 
That is the only point on which I do not agree with 
the committee’s recommendations, because that 
is what I thought was the original intention of the 
bill, and that is what the pilot looked at. At the very 
least, the review that the minister said will take 
place before the inspection system is extended to 
other services is important. 

There are several details about the bill that I will 
not have time to talk about. A basic one is the 
definition of a child. The arbitrary use of the age of 
18 does not fit in with other usage. I am not sure 
that it is acceptable that a 17-year-old’s health 
records can be examined without the person being 
consulted in advance. 

The big issue for me is confidentiality. It is even 
more of an issue when the child has not been in 
the child protection system and their records have 
not been breached for any reason. If confidentiality 
is to be breached during an inspection, it should 
be done with explicit consent. 

I came to the chamber thinking that I would 
abstain in the vote because of my concerns. I am 
a bit more inclined to support the bill now that I 
have heard the minister’s reassurance about a 
review taking place before inspections are 
extended to services beyond child protection. I will 
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probably vote for the bill, although I will decide 
after listening to the minister’s summing-up. 

15:12
Scott Barrie (Dunfermline West) (Lab): I

congratulate the Education Committee on 
producing a succinct report for those of us who are 
not members of the committee. It accurately 
summarises the main parts of the bill and, perhaps 
more important, points out where the main 
difficulties lie. Like other speakers, I want to 
address those main difficulties this afternoon, 

No one is in any doubt that we want there to be 
a better system for the inspection of child 
protection services and wider children’s services. 
For too long we have had to listen to report after 
report, stretching away back almost 40 years to 
the tragic deaths of Jasmine Beckford and Maria 
Cauldwell in the early 1970s, in which the common 
theme has been a lack of adequate 
communication and information sharing by the 
relevant agencies. Some individuals in different 
parts of different organisations had small pieces of 
the jigsaw, but they never saw fit to—or were not 
able to—share those pieces and fit them together 
to create the whole picture. 

If we are examining our children’s services, 
whether they be child protection or wider children’s 
services, we should be able to contact every 
single agency that has affected a child’s life to 
make sure that they are adequately sharing the 
information that they should be sharing. That is 
quite important. 

The issue of confidentiality is clearly incredibly 
important. Nothing will cause people more concern 
than unauthorised access to records—of whatever 
description but perhaps to medical records most of 
all. However, we have to acknowledge who will be 
looking at the records and their purpose in doing 
so. It is very important, particularly for those who 
are not necessarily in the formal child protection 
system but who should be, that we should be able 
to examine all the records. They might well tell us 
how those children slipped through the net. That 
would help us to protect other children in future. 

For that reason, I disagree with the point that 
Eleanor Scott has just made. It is important that 
the bill’s provisions on the sharing of information 
should not be restricted to information on children 
within the child protection system. It is not always 
easy to define which children are within the child 
protection system, as some children who are on 
the margins of the formal child protection system 
should properly be within the system. If we are to 
learn how to do things better in future, we need to 
learn how those youngsters were missed out from 
inclusion within the formal system. 

Eleanor Scott: Does the member accept that 
issues of confidentiality arise in cases that involve 
the inspection of the health records of a child on 
whom information has not previously been shared 
with other agencies? That is somewhat different 
from child protection cases, in which the 
information will already have been shared. 

Scott Barrie: The question should be turned 
round, as questions of confidentiality always arise. 
As I recall, when I started out on my social work 
career 20 years ago, we had interminable debates 
on confidentiality and on whether information that 
was confidential to the social work service could 
be shared. We had exactly the same debate as we 
are having today. 

As Elaine Murray pointed out, the evidence from 
some—albeit not all—medical practitioners 
sounded a bit precious, in that they seemed to say 
that medical information should not be shared but 
it is okay for the information of other agencies to 
be shared. We should be very careful about going 
down that road. If we are serious about providing 
adequate services for all our children and—more 
important—adequate child protection services for 
those children who need them, we must ensure 
that all agencies that have a part to play in the 
child protection jigsaw are open to scrutiny so that 
we can ensure that they are doing exactly what 
they should be doing. 

15:16
Ms Rosemary Byrne (South of Scotland) 

(SSP): Although I understand the need for the bill 
to be passed as speedily as possible, I also 
acknowledge the fact that many organisations 
have raised concerns about the extent and 
adequacy of the consultation on the bill and the 
speed with which it has been introduced. 
However, I welcome the minister’s assurances 
that there will be consultation on, and scrutiny of, 
the protocol on joint inspection. 

Confidentiality and consent are major issues of 
concern, as has been highlighted not only by 
members today but in the submissions of many 
organisations. The BMA is concerned that the bill 
will be detrimental to the doctor-patient 
relationship. The Royal College of Nursing has 
echoed those concerns and, as it did not have 
adequate time to consult its members, has 
expressed concerns about the truncated 
consultation process. Not only does the RCN have 
serious concerns about widening the scope of 
inspections to other children’s services, it believes 
that introducing such a development at such 
speed will leave many health professionals who 
work in the field poorly informed about the 
changes. 
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Given that it is our job to ensure that everyone is 
all right, we need to ensure that those children 
who are not on the at-risk register are protected 
too. I fear that the Executive may be complacent in 
failing to include within the scope of the bill all the 
services and agencies that provide for young 
people. For example, as I have mentioned in 
Education Committee meetings, homelessness 
teams are crucial to protecting young people. 
Children who have chaotic lifestyles because their 
parents misuse alcohol or drugs can be on the 
round of temporary accommodation in hostels, 
whereby they require to be housed over and over 
again by homelessness teams. 

Scrutiny of such services is key to ensuring that 
such young people are provided for adequately so 
that they do not fall through the net. We need to 
scrutinise the degree to which dialogue takes 
place among the social services, the school, the 
parents and the agencies that support the parents. 
I believe that big gaps exist, so I would like some 
answers from the minister because I believe that 
scrutiny is key to protecting children. For example, 
if young people are housed in a bad area where 
they are away from grandparents and need to 
move school yet again, they are simply being set 
up to fail. Sometimes nobody knows where those 
children are. I hope that the minister will examine 
that issue, as it concerns me greatly. 

Another concern is that not all such children will 
be on an at-risk register. I hope that the minister 
will also give us some answers on that. I realise 
that it is not a key part of the joint inspections, but 
it is an integral part of ensuring that we protect 
children. I hope that we will do that. 

We will support the bill, although we have some 
concerns, which I have raised. I have many 
concerns about resources that I do not have time 
to express. One of my concerns is that, despite 
inspections, if there are not enough social workers 
in place and children turn up at children’s panels 
with the duty social worker instead of the social 
worker who works with them, we will not be doing 
the job that we need to do. 

We tentatively support the general principles of 
the bill. Everyone has worked hard to get it to this 
stage. I am glad that the minister is listening, and I 
hope that we can address some of the issues at 
stage 2. 

15:20
Mr Kenneth Macintosh (Eastwood) (Lab): I

start by saying how much I welcome not only the 
bill and the Executive’s proposals to improve our 
child protection framework but the open, 
responsive approach that the minister has taken in 
order to make the bill work and to get it right in the 
constrained circumstances that many members 

have flagged up. To be fair, for the most part the 
Opposition has adopted a constructive attitude. I 
am optimistic that together we can support a bill 
that will give families and the wider community the 
reassurance that we all seek. 

As nearly every speaker has indicated, the most 
contentious part of the bill is the provisions that 
relate to the confidentiality of medical records. I, 
too, will restrict myself in the main to that issue. 
Both the committee and the Executive agree that a 
balance needs to be struck between the rights of 
children to be protected from harm and their rights 
to privacy in respect of their health. The 
submission from the BMA was not the only 
evidence that we received from medical 
professionals. Elaine Murray pointed to the opinion 
of paediatricians, in particular, which did not 
support that of the BMA. That said, several 
organisations—especially the BMA—believe that 
the measures in the bill represent a fundamental 
erosion of the principle of confidentiality between 
patient and doctor. That is an important concern. 
In reducing the risk to vulnerable young people, 
none of us wishes to damage what can be one of 
the most important relationships in ensuring a 
child’s welfare—their relationship with their GP. 

I believe that two points should be borne in mind 
when we reach a judgment on the issue. First, the 
principle of confidentiality is not absolute. Doctors 
are already under an obligation to report to the 
appropriate authorities concerns about the welfare 
of children in their care. The powers 
retrospectively to examine medical records in the 
context of an inspection programme not only go no 
further than that existing duty or obligation but are 
nowhere near as extensive a breach of medical 
confidentiality. We are not pushing back the 
boundaries, as has been suggested elsewhere. 

Eleanor Scott: Does the member agree that, in 
the case of child protection, the breach occurs in 
the child’s interests? By the time an inspection 
takes place, the child concerned may be an adult 
or outwith the child protection system. The 
difference is that the breach takes place for the 
good of the services, rather than for that of the 
individual.

Mr Macintosh: I am not saying that there are no 
issues relating to confidentiality. There is a 
particularly strong argument for incremental 
changes to be made to the relationship between 
patient and doctor, which can change. However, 
given that, under the current system, the patient 
knows that if they tell their doctor a certain fact, 
the doctor has a duty to report it, I do not think that 
the proposals are as devastating as some people 
have made them out to be. 

Secondly, the inspection is not only 
retrospective but minimal and proportionate to the 
needs of the inspection team. The Executive has 
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already drawn up a protocol to protect 
confidentiality in such matters. The Education 
Committee sought various reassurances and I was 
pleased to hear the minister’s words earlier on a 
number of those points. The BMA suggests that 
GPs may feel threatened and we specifically 
asked the minister to respond to that on the 
record. He said that the power would not be used 
to second-guess the decisions of health 
professionals regarding their patients. On the 
other hand, if we expect and oblige doctors to 
share information and good practice and to work 
across professional boundaries with others in the 
field of children’s services and child protection, it is 
only right that the inspection regime should 
buttress that notion of joint working with an 
effective examination of how it is put into practice. 

One point that the BMA made in its evidence 
that is worthy of consideration by the Executive for 
inclusion at least in the protocol concerns the opt-
out clause to which GPs currently agree as part of 
their new code of confidentiality. Under the code, 
patients are advised that their records may be 
accessed for audit purposes. They then have the 
ability to opt out—to signal their refusal to allow 
access for those purposes. I do not believe that a 
similar measure in the bill would undermine or 
jeopardise the impact of joint inspections. If it were 
included in the protocol, its impact could be kept 
under review.  

I hope that none of those concerns obscures the 
overwhelming support for the principles of the bill 
that has been evident from nearly every witness or 
consultee. Joint working between social services, 
health professionals and others to ensure the 
welfare of our young people has been with us for 
some time, but professional barriers are still to be 
overcome. There is still a culture of retaining 
information in discrete organisations, which we 
need to challenge—the bill does exactly that. I 
hope that it will greatly reduce the number of 
cases of horrific abuse that we all find so 
distressing and that shake our confidence in those 
who should be looking after us.  

I urge members to support the bill at stage 1. 

15:25
Lord James Douglas-Hamilton: It is a joy to 

follow Ken Macintosh because he is always 
extremely interesting when he is at his most 
persuasive.  

Many important points have been made today 
about issues of concern. There is a powerful case 
for enshrining in legislation a review, not just 
because the points that have been raised today 
have illustrated the several complex elements to 
the bill that could have unforeseen consequences. 
I appeal to the minister that there should be scope 

to adjust the protocols in light of the consultations 
as well as scope to adjust the legislation after a 
review in due course.  

I am still convinced of the need for a duty of 
confidentiality in the bill, which I hope the minister 
has accepted, and for the introduction of sanctions 
for an offence of deliberately breaching 
confidentiality.

The bill does not appear to contain powers of 
enforcement for the recommendations that are 
made by joint inspections although the power to 
direct is available to the minister through other 
powers in local government and social work acts. 
The Education Committee noted that position but 
considered that there remains a lack of clarity 
about whether the full range of required powers is 
available to ministers. It would be helpful if the 
minister would clarify that situation fully before the 
roll-out of the programme of joint inspections. 

We will certainly give the bill a fair wind, but we 
look to ministers to make detailed improvements 
to the bill at the next stage, even if that means that 
we have to work overtime.  

15:27
Mr Adam Ingram (South of Scotland) (SNP): 

The SNP regrets the need for the Joint Inspection 
of Children’s Services and Inspection of Social 
Work Services (Scotland) Bill, and regrets 
particularly that the normal consultation process 
had to be truncated to ensure that no further 
delays were encountered in multidisciplinary 
inspection of child protection services. If, as Elaine 
Murray said, we are being overly critical of the 
Executive and its lack of foresight regarding the 
need for such powers, she can hardly deny that 
the shortage of time that was made available is far 
from best practice, as the RCN and others have 
emphasised in evidence. That said, we accept the 
need for the bill so that the difficulties that the 
inspection process faces can be overcome, as the 
minister described. 

We share the Education Committee’s concerns 
that progress towards a complete multidisciplinary 
inspection of children’s services and child 
protection has been too slow and will be 
completed only in 2008, some seven years on 
from the recommendation that was made in the 
report, “It’s everyone’s job to make sure I’m 
alright”. 

As most speakers have said, the key issues of 
concern in the bill centre on access to medical 
health information that is held on file; such access 
has hitherto been restricted by confidentiality 
between health professionals and their patients. 
As other members have said, access and 
confidentiality issues are not limited to an 
individual child’s case file, which is sampled for 
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inspection purposes. What about information from 
the health records of relevant third parties such as 
parents or other adult relatives? What about police 
involvement in inspection teams and the extent to 
which confidential information might be passed to 
them about activities that are not relevant to the 
child inspection process? As Fiona Hyslop, Iain 
Smith and others have said, access and 
confidentiality issues are of concern, so I welcome 
the minister’s assurance that he will give them 
further thought. I have already mentioned the 
primary concern that the BMA in particular 
expressed, which is that the confidential 
relationship between doctor and patient might be 
undermined if access is allowed without consent. 
To address such points, the minister has 
undertaken today to consider lodging an 
amendment to the bill that would place a duty of 
confidentiality on inspectors. I welcome that. 

The Education Committee has also asked the 
minister to consider applying a code of 
confidentiality similar to that which was negotiated 
with general practitioners for the purposes of 
auditing. Patients are made aware that health 
records can be used for inspection purposes and, 
unless they specifically say otherwise, their 
consent is implied. I assume that the draft protocol 
on which the minister intends to consult will 
introduce the idea of consent. However, I cannot 
see how that could be applied retrospectively, 
because inspectors will be calling as soon as the 
bill is enacted. Perhaps the minister will reflect on 
whether transitional arrangements are needed. 

I reiterate our desire that the joint inspection 
process should make quick progress, not just for 
inspections of specific child protection services, 
but for wider inspections of children’s services. As 
Scott Barrie, Fiona Hyslop and others have said, 
those wider services will reveal the extent to which 
children who are in need of protection are slipping 
through the net. 

Given the importance of getting on with 
inspections, and given the welcome openness of 
the minister to the idea of introducing amendments 
to deal with the key issues of consent and 
confidentiality, the SNP supports the general 
principles of the bill. 

15:32
The Deputy Minister for Education and 

Young People (Robert Brown): This is a short 
but important bill and I am grateful to Parliament, 
the Education Committee and all parties in the 
chamber for the helpful and sensitive way in which 
the issues have been approached, and for 
members’ understanding about the accelerated 
timetable. As Iain Smith rightly said, the timetable 
did not prevent the Education Committee from 
producing a robust report. 

As Peter Peacock did earlier, I want to reassure 
members: we will study the Official Report of 
today’s debate and we will come back to the 
committee on the issues that we have not picked 
up on and on the issues that we want to take 
further. We remain open to any approaches on 
particular aspects of concern. 

The Education Committee’s scrutiny of the bill 
has demonstrated the “overwhelming support”, as 
the committee describes it, for the principle of joint 
multidisciplinary inspections of services for 
children. It is important to reiterate, as the 
committee does, that the purpose and rationale of 
the process is not to review individual health 
records but to audit and improve the processes 
that protect and support children. Elaine Murray 
and Scott Barrie were right to remind us why the 
child protection measures are so necessary, in the 
light of some very nasty cases over the years. 

The bill will contribute to ensuring that joint 
inspections will be robust and that joint inspection 
teams will be able to report with confidence. 
Crucially, in the case of child protection services, 
teams will be able to report with confidence on 
whether or not services are working together 
effectively to ensure that children are safe and 
protected. 

Adam Ingram asked about the timescale, which 
concerns us all. However, it is relevant to point out 
that the process for inspection arrangements in 
England will reach an end point at about the same 
time as ours does, in 2008. The difference is that 
child protection is the centrepiece for us. I stress 
that we want our measures to be extremely 
robust—what counts is not so much the timescale 
as whether the measures work. I am sure that all 
members would accept that. 

Of course, we want to ensure that 
implementation of joint inspections proceeds with 
the full confidence of children, parents, service 
providers and all those who are interested in 
effective delivery of public services. We have to 
consider the difficult balance between the different 
but equally valid and important priorities of 
confidentiality and effective inspection. The 
potential conflict between accessing personal 
information and the duty of confidentiality between 
a patient and a health practitioner was rightly 
noted by the Education Committee. 

We have heard various theories about 
expressed consent. Some representative bodies 
of health professionals want to ensure that people 
should operate without obtaining expressed 
consent only for very specific reasons. In the main, 
we agree—especially in the context of children’s 
services. Consent is a fundamental principle that 
should be observed, but there are various forms 
and levels of consent. That, rather than the 
principle of consent, is what the debate has been 
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about. Expressed consent is not necessary or 
desirable in every case. 

Fiona Hyslop: Is the minister’s view that when 
access to records is sought as part of the 
inspection of general children’s services, best 
practice would be to seek consent? 

Robert Brown: Absolutely. A number of 
members made that point. There is a division that 
is difficult to define, which is why we got wrapped 
up in consideration of section 1 of the bill. It is 
important that we do not lose anything in that 
context, but the protocol for the inspection of 
children’s services will be that expressed consent 
will be applied for. 

However, different issues apply in child 
protection situations. Several members made the 
point that when it comes to professional practice 
and the inspection regime, child protection 
considerations override those of confidentiality and 
consent. I will dwell on that more as I develop my 
argument. We agree with the inspectorates and 
others that requiring that expressed consent be 
sought in child protection situations would be quite 
wrong. That is why we are proceeding on the 
basis of implied consent although, as a number of 
members have pointed out, child protection 
concerns will override that in some cases. It is not 
always possible to allow the parent, who might be 
involved in a variety of difficult situations, to refuse 
consent on behalf of the child. That is why consent 
on its own is not the whole story. 

The principle of consent needs to be applied 
sensitively and in line with the purposes of joint 
inspection, the nature of the children’s service that 
is to be inspected and the age and stage of the 
child. The draft protocol for joint inspection of child 
protection services is being redrafted to make that 
clear. I confirm to Lord James Douglas-Hamilton 
and others that the protocol will be kept under 
review in the light of experience and that there will 
be full consultation of Parliament about important 
issues as we move forward. The protocol is 
designed to be readily amendable. 

Confidentiality is, however, central to our 
proposals. It is worth making the point that the bill 
will in effect widen what has been called the circle 
of confidentiality, which allows professionals to 
exchange information and to discuss matters 
confidentially as appropriate. The committee’s 
suggestion about reinforcing the importance of 
that by including in the bill a duty of confidentiality 
is helpful. As Peter Peacock said, we will consider 
how we can respond to that as effectively as 
possible. 

The committee also reflected concerns about 
whether a member of the joint inspection team 
who had been seconded from the police might be 
compelled to report an offence; some members 

have taken up that issue today. We recognise that 
reassurance is required. It may be that the 
inclusion of the duty of confidentiality in the bill will 
deal with that, but we will consider whether further 
measures are required. 

A variety of points have been made but, 
because of time limitations, I will have to cut short 
my remarks. Eleanor Scott mentioned the age 
under which we define a person as a child. We 
could have chosen a number of ages: different 
ages are used for different purposes, but we 
chose 18 because doing so puts the bill in line with 
other legislation, not least the Children (Scotland) 
Act 1995, and with policy developments on 
looked-after children. 

The committee has asked for a concerted 
consultation and communication effort to be made. 
The time that was available for consultation on the 
bill was shortened, but at the end of the day the 
bill is about the process rather than the principle of 
inspection and, as Iain Smith said, there has been 
wide support for that. 

The methodology for joint inspections was 
launched last November, when many senior 
officials from a variety of agencies attended 
workshops that were held across the country and 
a revised paper on the proposed methodology was 
issued. The development of the methodology has 
been a continuing process in which many people 
have been involved. 

The quality indicators that the inspectors used 
and the pilot joint inspections employed a range of 
methods to obtain the views of children and young 
people. That has not been mentioned in the 
debate, but it is important to us that young 
people’s opinions are sought, so we will continue 
to develop ways of doing that. From the 
discussions that I have had with young people, I 
am conscious of just how important it is to listen to 
youngsters in such situations and how much value 
that adds to the process. 

The process of parliamentary scrutiny has been 
welcome. It has endorsed the fact that our policy 
of joint inspection as part of our wider approach to 
developing integrated services is absolutely right, 
and it has usefully highlighted, through proper and 
helpful recommendations, areas in which we can 
give reassurance and improve the bill. 

We now have a sound basis for moving forward 
that will benefit all those who are interested in 
better services for children and, more important, 
the children who most need our support. That is 
the central point about the bill; a number of 
members touched on it in their speeches. I beg 
members to support the bill. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 40Session 2

Meeting of the Parliament 

Thursday 8 December 2005

Note: (DT) signifies a decision taken at Decision Time. 

Rule 9.5.3A: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-3677—That the Parliament agrees, for the purposes of 
consideration of the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill at Stage 2, that Rule 9.5.3A be 
suspended.

The motion was agreed to (DT). 

Business Motion: Ms Margaret Curran, on behalf of the Parliamentary 
Bureau, moved S2M-3678—That the Parliament agrees that consideration of 
the Joint Inspection of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill at Stage 2 be completed by 22 December 2005.

The motion was agreed to. 
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Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill 

Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 9 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Scott Barrie 

12 In section 1, page 1, line 22, after <question;> insert— 

<(  ) to review and evaluate the extent to which children have been consulted, and co-
operated with, by the providers of children’s services in the development and 
delivery of children’s services to which the provisions of section 15(1) of the 
Local Government in Scotland Act 2003 (asp 1) apply;> 

Robert Brown 

1 In section 1, page 2, line 3, at end insert— 

<(  ) A person or body conducting an inspection under this section shall have regard to any 
code of practice prepared and issued by the Scottish Ministers for the purpose of— 

(a) giving practical and general guidance on matters relating to such an inspection 
(including, without prejudice to that generality, such matters as access to 
confidential information and the holding, sharing and destruction of such 
information); and 

5

(b) promoting what appear to them to be desirable practices with regard to such 
matters.> 

Fiona Hyslop 

1B As an amendment to amendment 1, line 3, leave out <code> and insert <codes> 

Fiona Hyslop 

1A As an amendment to amendment 1, line 5, after <as> insert <the circumstances in which 
expressed or implied consent is to be required in relation to> 

SP Bill 49-ML Session 2 (2005) 1
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Section 3 

Fiona Hyslop 

13 In section 3, page 2, line 28, after <medical> insert <and health> 

Robert Brown 

2 In section 3, page 2, line 39, after <offences> insert <punishable on summary conviction by a fine 
not exceeding level 4 on the standard scale> 

Lord James Douglas-Hamilton 

14 In section 3, page 2, line 39, at end insert <; 

(  ) creating offences relating to the misuse by authorised persons of information 
obtained for the purposes of an inspection under section 1> 

Robert Brown 

3 In section 3, page 2, line 39, at end insert— 

<(  ) Where an authorised person is in possession of confidential information which has been 
obtained for the purposes of an inspection under section 1, the authorised person shall 
not use or disclose that information other than— 

(a) for the purposes of that inspection; 

(b) so as to comply with an enactment or court order requiring disclosure; 

(c) to the extent considered necessary by the authorised person for the purpose of 
protecting the welfare of any child; or 

(d) to the extent considered necessary by the authorised person for the purpose of the 
prevention or detection of crime or the apprehension or prosecution of offenders.> 

Lord James Douglas-Hamilton 
Supported by: Ms Rosemary Byrne 

15 In section 3, page 2, line 39, at end insert— 

<(  ) Regulations made under section 3(1)(a) must provide for medical records to be shared or 
produced only where—  

(a) the person whose records they are (or a person entitled to act on that person’s 
behalf) has consented to the records being so shared or produced; or 

(b) the records have been rendered— 

(i) anonymous; and 

(ii) incapable of revealing to the inspectors the identity of the person whose 
records they are.> 

Lord James Douglas-Hamilton 

16 In section 3, page 2, line 39, at end insert— 

2
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<(  ) In making regulations under this section, the Scottish Ministers are to have regard to 
such codes of practice of such professional organisations and associations as they 
consider appropriate.> 

Robert Brown 

4 In section 3, page 3, line 1, leave out <subsection (1)> and insert <this section> 

Section 5 

Robert Brown 

5 In section 5, page 3, line 32, after <offences> insert <punishable on summary conviction by a fine 
not exceeding level 4 on the standard scale> 

Section 6 

Robert Brown 

6 In section 6, page 4, line 5, leave out <made under section 1(6)(g)> and insert <under this Act 
(except, where subsection (4) applies, an order under section (Ancillary provision))>

Robert Brown 

7 In section 6, page 4, line 7, after <Act> insert <or 

<(b) an order under section (Ancillary provision) which adds to, replaces or omits any 
part of the text of an Act,> 

Section 7 

Ms Rosemary Byrne 

17 In section 7, page 4, line 12, leave out <18> and insert <16> 

Ms Rosemary Byrne 

19 In section 7, page 4, line 15, at end insert <(including services provided by voluntary 
organisations)>

Ms Rosemary Byrne 

20 In section 7, page 4, line 15, at end insert <and 

(  ) housing services provided to children by a local authority or a registered 
social landlord;> 

Fiona Hyslop 

18 In section 7, page 4, line 16, at end insert— 

<“health records” means records kept by––  

3
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(a) a practitioner registered on a list kept under section 2 of the Medical Act 
1983 (c.54); or 

(b) a practitioner registered with the Health Professions Council, or 

(c) a practitioner registered with the Nursing and Midwifery Council;> 

Robert Brown 

8 In section 7, page 4, line 34, leave out from <such> to end of line 35 and insert <functions under 
the enactments specified in subsection (2). 

(2) The enactments referred to in the definition of “social work services functions” in 
subsection (1) are— 

(a) Part IV of the Children and Young Persons (Scotland) Act 1937 (c.37); 

(b) sections 22(2) to (5A) and (8), 26(2) to (4), 43, 45, 47 and 48 of the National 
Assistance Act 1948 (c.29); 

(c) the Disabled Persons (Employment) Act 1958 (c.33); 

(d) section 11 of the Matrimonial Proceedings (Children) Act 1958 (c.40); 

(e) the Social Work (Scotland) Act 1968 (c.49); 

(f) the Social Work (Scotland) Act 1968 as read with sections 1 and 2(1) of the 
Chronically Sick and Disabled Persons Act 1970 (c.44) and the Disabled Persons 
(Services, Consultation and Representation) Act 1986 (c.33); 

(g) the Children Act 1975 (c.72); 

(h) the Adoption (Scotland) Act 1978 (c.28); 

(i) sections 21 to 23 of the Health and Social Services and Social Security 
Adjudications Act 1983 (c.41); 

(j) the Foster Children (Scotland) Act 1984 (c.56); 

(k) sections 38(b) and 235 of the Housing (Scotland) Act 1987 (c.26); 

(l) Part II of the Children (Scotland) Act 1995 (c.36); 

(m) section 51 of the Criminal Procedure (Scotland) Act 1995 (c.46); 

(n) section 10 of the Adults with Incapacity (Scotland) Act 2000 (asp 4); 

(o) the Community Care and Health (Scotland) Act 2002 (asp 5); 

(p) the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13). 

(3) The list of enactments in subsection (2) may be amended by regulations. 

(4) For the purposes of this Act, information is “confidential information” where— 

(a) the identity of an individual is ascertainable— 

(i) from that information; or 

(ii) from that information and other information which is in the possession of, 
or is likely to come into the possession of, the person holding that 
information; and 

(b) the information was obtained or generated by a person who, in the circumstances, 
owed an obligation of confidence to that individual.> 

4
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Section 8 

Robert Brown 

9 In section 8, page 4, line 36, at end insert— 

<(  ) In section 36(5) of the Children (Scotland) Act 1995 (c.36) (welfare of certain children 
in hospitals and nursing homes etc.)— 

(a) after “inspection)” insert “(as in force immediately prior to their repeal by section 
8 of the Joint Inspection of Children’s Services and Inspection of Social Work 
Services (Scotland) Act 2005)”; and 

(b) for “apply” where it occurs for the second time substitute “applied”.> 

Robert Brown 

10 In section 8, page 4, line 40, at end insert— 

<(  ) In the Management of Offenders etc. (Scotland) Act 2005 (asp 14)— 

(a) for paragraph (c) of section 2(2) (co-operation for purposes of inspections) 
substitute—

“(c) a social work inspector”; and 

(b) for paragraph (a) of section 6(2) (power of Scottish Ministers to require action by 
community justice authority) substitute— 

“(a) a social work inspector”.> 

After section 8 

Robert Brown 

11 After section 8, insert— 

<Ancillary provision

(1) The Scottish Ministers may by order made by statutory instrument make any 
supplementary, incidental or consequential provision which they consider necessary or 
expedient for the purposes of, in consequence of or for giving full effect to any 
provision of this Act. 

(2) The provision which can be made under subsection (1) includes provision amending or 
repealing any enactment.> 

5
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Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill 

Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted. 

Groupings of amendments 

Consultation with children
12

Confidential information and other codes of practice etc.
1, 1B, 1A, 14, 3, 15, 16, 4, 8 

Meaning of “information”
13, 18 

Levels of fine 
2, 5 

Ancillary provision 
6, 7, 11 

Meaning of “child” 
17

Definition of “children’s services”
19, 20 

Amendments to existing legislation 
9, 10
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EDUCATION COMMITTEE 

EXTRACT FROM THE MINUTES 

25th Meeting, 2005 (Session 2)

Wednesday 21 December 2005 

Present:
Ms Rosemary Byrne Lord James Douglas-Hamilton (Deputy 

Convener) 
Fiona Hyslop Adam Ingram 
Mr Kenneth Macintosh Mr Frank McAveety 
Dr Elaine Murray Iain Smith (Convener) 

Apologies: Ms Wendy Alexander 

Also present: Scott Barrie, Robert Brown 

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill: The Committee considered the Bill at Stage 2. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11.

Amendments 12, 1B, 13, 17 and 19 were moved and, with the agreement of the 
Committee, withdrawn. 

The following amendments were not moved: 1A, 14, 15, 16, 20, 18. 

Sections 1, 3, 5, 6, 7 and 8 were agreed to as amended. 

Sections 2, 4 and 9 and the long title were agreed to without amendment. 
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Scottish Parliament 

Education Committee 

Wednesday 21 December 2005 

[THE CONVENER opened the meeting at 10:03]

Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill: 
Stage 2 

The Convener (Iain Smith): Good morning and 
welcome to the 25th—and final—meeting in 2005 
of the Education Committee. Today is the shortest 
day. Perhaps we can make this meeting the 
shortest meeting in 2005. Who knows? 

The only item on the agenda is stage 2 of the 
Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Bill. 
I welcome the Deputy Minister for Education and 
Young People, Robert Brown, who is 
accompanied by four officials: Maureen Verrall, 
Jackie Brock, Andrew MacLeod and Rosemary 
Lindsay. I remind the officials that only members 
may speak at stage 2, but they should feel free to 
advise the minister as appropriate—I am sure that 
he will not need them. 

The Deputy Minister for Education and 
Young People (Robert Brown): I can tell you that 
I probably will need them. 

The Convener: I also welcome Scott Barrie, 
who is here to speak to and move amendment 12, 
which is the first amendment that we will deal with. 
Obviously, he is welcome to stay for as much of 
the meeting as he wants, but he might want to go 
elsewhere once we have dealt with his 
amendment. 

Members should have a copy of the groupings 
of amendments, a marshalled list and a copy of 
the bill. If they do not have those documents, they 
should ask the clerks for them now. 

Section 1—Joint inspection of children’s 
services 

The Convener: The first group of amendments 
is on consultation with children. Amendment 12, in 
the name of Scott Barrie, is the only amendment in 
the group. 

Scott Barrie (Dunfermline West) (Lab): Thank 
you for your kind offer to stay for the remainder of 
the meeting, but I am supposed to be at the 
Communities Committee at the moment. I 
sneaked out to speak to and move my 
amendment. 

The definition of children’s services in section 7 
is as follows: 

“‘children’s services’ means services provided 
predominantly to, or for the benefit of, children to which the 
provisions of section 15(1) of the Local Government in 
Scotland Act 2003 (asp 1) apply”. 

Under section 15 of the Local Government in 
Scotland Act 2003, local authorities and other 
community planning partners have a statutory duty 
to consult and to co-operate with community 
bodies, including young people’s and youth work 
bodies.  

Amendment 12 would ensure that the joint 
inspection team assesses the extent to which 
service providers have consulted and co-operated 
with children in the development and delivery of 
children’s services in accordance with their 
statutory duty. That does not appear to be fully 
reflected in the six key questions to be answered 
in relation to service provision. According to the 
consultation document from Her Majesty’s 
Inspectorate of Education, consultation and co-
operation will provide the focus of the proposed 
joint inspections.

Agreement to my amendment, or a detailed 
response to it by the minister, would provide 
inspection teams with useful clarity when they 
think about the extent to which they will be 
required to consider whether service providers 
have fulfilled their statutory duty to consult and co-
operate with children under section 15 of the 2003 
act.  

I move amendment 12. 
Fiona Hyslop (Lothians) (SNP): I have great 

sympathy with the sentiments behind amendment 
12, as it is of serious concern if providers of 
services to children have not been reviewing and 
evaluating their consultation with children. 
However, my concern is whether it is appropriate 
to deal with that matter in the bill. Although I value 
the amendment greatly, there is probably a variety 
of areas—not least child protection and health 
service provision for young people—that would 
qualify as areas that should be inspected. We 
could provide a whole list of such areas.  

The issue is the appropriateness of including 
consultation with children’s groups in the bill, as 
such consultation is exactly what we would expect 
inspectors from HMIE to carry out. Should we 
specify that in the bill, or would it be more 
appropriately dealt with elsewhere? I am 
interested in the minister’s response, as this 
important amendment is relevant.  

Mr Kenneth Macintosh (Eastwood) (Lab): I
am also sympathetic to Scott Barrie’s amendment. 
Since the bill is very child centred, I would expect 
it to be child centred in its implementation. I look 
forward to hearing the minister’s remarks on the 
amendment.  
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Robert Brown: I am grateful to Scott Barrie for 
lodging the amendment, as it raises an extremely 
important point for which there is general 
sympathy in the committee. We all have an 
interest in and a commitment to ensuring that the 
joint inspection teams include, as part of their 
evaluation, a review of how effectively the views of 
children are taken into account in planning and 
delivering services. 

The principle of involving children in how 
services are provided to them, which echoes the 
UN Convention on the Rights of the Child, is laid 
down in more general terms in the Children 
(Scotland) Act 1995. More particularly, under 
section 15 of the Local Government in Scotland 
Act 2003, local authorities are required to consult 
appropriate persons on the development of their 
community plan.  

Guidance on the production of children’s 
services plans, which sit under the umbrella of the 
area community plan, states that engagement with 
children, young people and families is a vital 
component in the planning and delivery of 
children’s services. That covers a wider area than 
what might be described as child services in the 
normal sense. Children’s services plans will be the 
starting point for the inspection of children’s 
services by the joint inspection teams. One of the 
key strategic issues to be evaluated will be the 
extent and quality of consultation with all relevant 
groups, and primarily children and their families. 

As Ken Macintosh rightly points out, the bill has 
a child-centred purpose. The quality indicators that 
the joint inspection teams will use to evaluate 
services will include whether children are listened 
to, understood and respected, and how well 
children and their families are involved in the 
development and delivery of children’s services in 
their area.

I would like to give some further reassurance 
that the pilot joint child protection inspections used 
a variety of methods to secure the views of 
children, including one-to-one meetings, focus 
groups of children and meetings with children’s 
rights officers. Scotland is well ahead of the field in 
a whole range of issues in this area.  

As part of the development of the wider joint 
inspections of children’s services, joint inspection 
teams will introduce a range of ways to include 
children in the development of the approach to 
joint inspection. It is welcome that amendment 12 
raises such issues, but the children’s services 
planning guidance deals with them and, for joint 
inspections, they would be more appropriately 
dealt with as part of the consultation on and 
development of the joint inspection methodology, 
rather than in legislation. Fiona Hyslop made that 
point in a slightly different way. 

On the basis of the background explanation that 
I have given, I ask the committee not to support 
the amendment and I hope that Scott Barrie will 
not press it. 

Scott Barrie: The minister’s statements are 
welcome. In successive pieces of legislation, we 
have successfully built on the Children Act 1989, 
which set out the framework for children’s services 
plans. Since the 1989 act was passed, an awful lot 
of work has been done to ensure that we consult 
children adequately. When the 1989 act came into 
force, some of the first drafts of local authority 
children’s services plans omitted full consultation 
of children. The Children (Scotland) Act 1995 built 
on some of that work. If the general principle is 
accepted that we will be keen in guidance under 
the bill to emphasise that young people are 
consulted adequately and are key to the process, I 
will be satisfied, and I ask to withdraw the 
amendment. 

Amendment 12, by agreement, withdrawn. 

The Convener: The second group of 
amendments is on confidential information and 
other codes of practice. Amendment 1, in the 
name of the minister, is grouped with amendments 
1B, 1A, 14, 3, 15, 16, 4 and 8. 

Robert Brown: The group contains many bits 
and pieces, so I ask members to forgive me if I 
take a little time to explain the interrelation. The 
group principally combines two substantial 
matters: the code of practice with consent and the 
duty of confidentiality. 

Amendments 1, 1A, 1B, 15 and 16 deal with the 
code of practice. The committee’s interest in the 
important protocol was stressed at stage 1, both in 
committee and in the chamber debate. I agree 
with the recommendation in the stage 1 report that 
providing a statutory basis for the protocol would 
strengthen the arrangements for the conduct of 
joint inspections and help to build confidence in 
the process—that aim underlies some of what we 
are trying to do. 

Amendment 1 will give ministers the power to 
issue a code of practice, which is the term that we 
are now using to describe the protocol. Joint 
inspection teams will be required to have regard to 
the code when conducting joint inspections—that 
is the statutory link. Similar statutory provision is 
made in, for example, section 66 of the Education 
(Scotland) Act 1980, under which ministers can 
provide guidance that HMIE takes into account in 
its inspections. 

The code will address a range of issues in 
relation to the joint inspection process, but its 
fundamental purpose will be to explain how a joint 
inspection team exercises its powers on access to 
and sharing information and to deal with the level 
of consent that is to be used. A particular purpose 
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of the code is to explain to and reassure all 
relevant parties that personal confidential 
information will be handled sensitively and in full 
compliance with data protection legislation and 
European convention on human rights 
requirements. 

Amendments 1A, 1B, 15 and 16 allow me to 
reassure the committee about how the important 
issue of seeking consent will be addressed in the 
code. In the stage 1 debate, the convener was 
right to ask for the principle of implied consent to 
be clear and unambiguous. However, consent is 
different in different circumstances, particularly in 
relation to the inspection of child protection 
services and the inspection of children’s services. 
The code that will apply to the joint inspection of 
child protection services will proceed on the basis 
of implied consent. I hope that that provides the 
clear reassurance that the convener wanted. 
There is widespread agreement that, with one or 
two exceptions, seeking express consent for 
access to the records of children who may still be 
traumatised by or in some agitation about their 
experiences would be unacceptable. I have been 
clear about that from the beginning of the 
discussion. 

That is why we cannot support amendment 15, 
which is in the name of Lord James Douglas-
Hamilton and is supported by Rosemary Byrne. 
Paragraph (b) of the proposed new subsection 
that would be inserted by amendment 15 would 
require records to be anonymised, which would 
make the joint inspection arrangements 
unworkable. The purpose of joint inspections of 
services for children is to put together the child’s 
records so that an evaluation can be made of how 
effectively services across different departments 
and different agencies have worked. That could 
not be done if records from different agencies 
were anonymised before they reached the 
inspection team.  

10:15
In the evidence that it gave to the committee on 

16 November, HMIE described the process. It said 
that the inspection note that was made from the 
records would be anonymised and would be 
destroyed after 12 months, following publication of 
the inspection report. That is the proper way to 
proceed. Anonymisation can take place only once 
the linkages between reports and records that 
have been compiled in different situations have 
been identified.  

The stage 1 report asked for consideration to be 
given to having an opt-out on implied consent that 
would apply in such cases. In his letter to the 
committee of 15 December, Peter Peacock 
explained why there could not be a blanket opt-out 
in child protection cases. The code should set out 

the process for handling any concerns about 
access to records. In child protection joint 
inspections, if a child or their parent objects to 
access being given to the child’s records, the 
matter would be discussed with them, with 
relevant professionals and with the health board’s 
Caldicott guardian, who is the person responsible 
for overseeing access to personal health 
information. However, in child protection cases, 
each case must be considered individually. We 
have heard it said on a number of occasions that 
child protection trumps consent in such situations. 

That is partly why I am reluctant to agree to 
amendments 1A and 1B, in the name of Fiona 
Hyslop. We do not want the code inadvertently to 
establish a set of requirements and circumstances 
that might be too prescriptive and inflexible for the 
individual circumstances that a child and their 
family face to be taken into account. I do not 
disagree with what Fiona Hyslop seeks to do, but 
that is covered by the use of the word “access” in 
amendment 1; there is no need to be more 
prescriptive or to provide more detail in the 
amendment, as that could have unintended 
consequences. I take the view that simplicity of 
expression in statute is helpful. 

I expect the principle of consent to be applied 
differently for the wider children’s services joint 
inspections. The code as it will apply in that 
situation will be developed hand-in-hand with the 
methodology for the wider joint inspections, which 
is still under consideration and will be subject to 
consultation throughout the early part of next year. 
The code will state how consent will be sought 
when particular services are to be inspected and 
whether consent needs to be applied differently to 
reflect the age and stage of development of the 
individual children involved. We know that a 
number of issues are involved in that area. 

The committee asked for a further review of the 
legislation and of the code to be conducted prior to 
the introduction of the joint inspection of wider 
children’s services, which is planned for 2008. 
Members might find it helpful to know that we will 
conduct a further review of the legislation and the 
code and that the committee will be involved in 
that process. I will have to come back to the 
committee on the timescale and the details, but it 
will be able to take into account the results of next 
year’s consultation before the planned pilots in 
2007.

Amendment 1B proposes that the phrase “any 
codes of practice” be inserted in amendment 1. I 
am advised that the present wording, “any code of 
practice”, is legal drafting that allows for both the 
singular and the plural. I hope that Fiona Hyslop 
will accept that legal reassurance. I ask the 
committee not to agree to amendment 1A, either.  

Our proposals are an effective way of taking into 
account the range of factors and issues that need 
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to be considered in the code. If I may say so, I 
think that they are better than amendment 16, in 
the name of Lord James Douglas-Hamilton, which 
is rather vague and which, again, we cannot 
recommend that the committee accept. The other 
codes of practice to which he refers are not 
statutory—they are used for purposes other than 
those of the bill. Although we would want to draw 
on any relevant information and suggestions in 
those codes when it would be appropriate to do 
so, it would not be appropriate to give them 
statutory standing by including reference to them 
in the bill.

I turn to amendments 3, 14, 8 and 4, which 
address confidentiality. In its stage 1 report, the 
committee stated that it considered that additional 
reassurance was required that a joint inspection 
team would not disclose personal, confidential 
information. The committee was particularly 
concerned about health records, but the same 
concerns apply to social work, education and other 
records. In our recent correspondence and during 
the stage 1 debate, Peter Peacock and I have 
indicated that we are sympathetic to the 
committee’s views. That is why we lodged 
amendment 3, which provides for the inclusion of 
a duty of confidentiality in the bill. The duty will 
enshrine in statute the requirement on members of 
the team not to disclose personal, confidential 
information.

The matter is complex. We had to balance the 
real concerns of the committee, the need for 
reassurance to be provided to a range of interests 
and the need to ensure that the important duties 
and powers that are currently held by inspectors in 
the interests of children and the public will remain 
unchanged. Amendment 3 therefore identifies 
some exceptions to the duty of confidentiality, 
which would otherwise be absolute. It is clear, 
however, that the need for those exceptions will 
arise only rarely. 

Paragraph (a) of the proposed new subsection 
that would be inserted by amendment 3 provides 
the power to enable a joint inspection team to 
share confidential information within the team. 
That is, of course, one of the key objectives of the 
bill, and the reason for that provision is, I think, 
fairly obvious. Paragraph (b) provides for the 
disclosure of confidential information where that is 
required under other enactments or court orders. 
Again, the reason for that is obvious, but an 
example would be section 52 of the Children 
(Scotland) Act 1995, which covers the grounds for 
referral to a children’s hearing. If an inspector 
came across a record that suggested that a child 
was living at the same address as a person who 
had been convicted under the sexual offences 
legislation, and if the record indicated that no 
action was being taken, the inspector would have 

to report the case to ensure that the necessary 
action was taken under the 1995 act. 

Paragraph (c) provides for the joint inspection 
team to disclose confidential information to protect 
the welfare of the child—for example, in a case in 
which the child’s record leads to concerns about 
their current position or the position of other 
children in the family or care home. Of course, the 
provision will be used only if it is evident that those 
concerns are not known to the responsible bodies 
that are involved in the matter. However, it is 
important that we should not prevent an inspector 
from disclosing relevant information in order to 
protect a child’s welfare. 

Paragraph (d) is perhaps the one that will give 
the committee the greatest difficulty. It takes into 
account the inspectors’ common-law power—I 
stress that it is a power, not a duty—in relation to 
reporting an offence. We intend to leave that 
power unchanged. Like all members of the public, 
the inspectors have a common-law power to report 
a crime. A statutory duty always overrides a 
common-law power and the statutory duty of 
confidentiality would have that effect if it was not 
for the exceptions. We do not want to remove the 
powers that inspectors have when they conduct 
singleton inspections or, indeed, when they act as 
private individuals. 

The provision might be used in a case in which 
matters are uncovered that require an 
investigation into possible historic abuse. That 
situation would not be covered by the other 
exceptions but it might need to be reported. I 
stress the word “might”, as it is a discretionary 
matter for the inspectors to consider. The 
provision is permissive and not mandatory, but if 
we did not include in the bill the exception in 
paragraph (d) and the duty of confidentiality was 
absolute, inspectors would be prevented from 
reporting the offence. In such cases, inspectors 
could not rely on the protection of children 
exemption in paragraph (c) because no child 
would be at immediate risk. 

We also state that the inspector needs to 
consider any disclosure of information to be 
“necessary”. That sets a high bar for disclosure 
and it will help to prevent the unjustified sharing of 
information outwith the joint inspection team. We 
do not state that information may be disclosed if 
the inspector considers that to be convenient, 
reasonable or sensible. 

I hope that the bill—including the regulations 
and the code of practice—provides the committee 
with sufficient reassurance. As I said at stage 1, 
inspectors will also be bound by their contract of 
employment and by professional codes. That will 
ensure that information is handled confidentially. I 
cannot conceive of a situation in which inspectors 
would breach confidentiality. 
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In introducing an amendment that provides for a 
duty of confidentiality, a definition of “confidential 
information” is required. That definition is provided 
by amendment 8. Proposed new subsection (4) 
clarifies that information is confidential information 
if
“the identity of an individual is ascertainable” 

from it and if the source of the information has a 
duty of confidentiality. That duty, together with 
existing professional codes and contracts of 
employment, should reassure everybody that 
inspectors take confidentiality extremely seriously 
and that a robust framework of practice is in place. 
We are not aware that any complaint about a 
breach of confidentiality has ever been received 
by HMIE or any other inspectorate. I therefore ask 
the committee to reject amendment 14, in the 
name of Lord James Douglas-Hamilton. I hope 
that he will accept that the framework that we have 
put in place is sufficient and that he will not press 
his amendment. 

The first part of amendment 8 is proposed in 
response to the Subordinate Legislation 
Committee’s recommendation that the definition of 
social work services functions should be placed in 
the bill rather than in regulations. We agree with 
that, and proposed new subsection 2 in 
amendment 8 lists all the enactments—at least, 
we hope that it does—that set out social work 
services functions that will be subject to inspection 
by the Social Work Inspection Agency. 

Finally—members will be glad to hear that 
word—amendment 4 clarifies that section 3(2) 
refers to the whole of section 3, not a subsection 
of it, because amendments that would insert 
further subsections between sections 3(1) and 
3(2) have been lodged. 

I move amendment 1. 

The Convener: This group is crucial to the 
debate, so I will try to ensure that members have 
adequate time to raise any points that they have 
about it. 

I call Fiona Hyslop to speak to amendment 1B 
and the other amendments in the group. She also 
must move amendment 1B, as it is an amendment 
to amendment 1. 

Fiona Hyslop: The group is critical and large 
and covers a lot of areas, so I will try to segment it 
into those different areas, as the minister did.  

I thank the minister for his positive response to 
the concerns that were raised in the stage 1 report 
and for his correspondence with the convener, 
Ken Macintosh and Eleanor Scott, which has 
helped to clarify the Executive’s thinking. That has 
been helpful. 

The code of practice, as the protocol is now 
called, is crucial. We should welcome the fact that 

the minister has lodged amendment 1 to specify 
that there will be a code of practice and what it will 
cover. My concerns are about how the bill will be 
interpreted and about the process of inspection, 
on which the minister touched.  

The process of joint inspection, and 
communication about such inspections, will be 
critical. Many of us have spoken to general 
practitioners, who have particular concerns. There 
is still complete ignorance of the bill throughout 
Scotland, and we should be alive to the potential 
for concerns and negative responses from health 
centres throughout the country. 

With amendments 1B and 1A, I would like to 
help to reassure GPs in particular that child 
protection services and general children’s services 
will be treated differently—which is what the British 
Medical Association asked for—but that that will 
be ensured not in the bill, but in how the codes of 
practice apply to consent. My understanding from 
what the minister has said is that there will be 
separate codes for the inspection of child 
protection services and general children’s 
services; that the code of practice for child 
protection inspections will cover implied consent—
I see the minister nodding—and that the code of 
practice for general children’s services inspections 
will cover express consent.  

I imagine that, once the initial child protection 
inspections are done and we move in 2008 to joint 
inspections of general children’s services, the 
code of practice for the inspection of general 
children’s services will come into force. There 
might then need to be an extra review of how the 
code of practice works but, because the bill has 
been fast tracked, we should send out a strong 
message to ensure that GPs are aware that the 
Executive accepts that consent will be implied for 
child protection inspections and express for 
inspections of general children’s services. That is 
why amendment 1B talks about the fact that there 
will be more than one code. I understand that, in 
legalese, “code” can be used to include the plural, 
but part of the reason for amendment 1B is that it 
is a signal of the minister’s thinking.  

Amendment 1A is a bit more explicit. I 
understand what the minister says about 
amendment 1A possibly constraining the areas 
that the code of practice could legally cover. 
However, paragraph (a) of the new subsection that 
would be inserted by amendment 1 states that the 
code will give 
“practical and general guidance on matters relating to such 
an inspection (including, without prejudice to that 
generality, such matters as …)”. 

The statement in brackets is vague. I do not think 
that amendment 1A will trap the Executive and 
constrain its room for manoeuvre, although I 
appreciate the minister’s concerns.  
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I have a slight difficulty with amendments 15 and 
16, in the name of Lord James Douglas-Hamilton. 
I accept what the minister says about paragraph 
(b) of the proposed new subsection that would be 
inserted by amendment 15, which talks about 
records being rendered anonymous. If it had said 
that statements would be rendered anonymous 
after the records had been pulled out, that might 
have made amendment 15 more manageable, but 
I will reflect on that and listen to what Lord James 
has to say on it. 

10:30
Amendment 16 probably gets to the nub of an 

important issue, as committee members are 
sympathetic to the idea of respecting the codes of 
practice of professional organisations, such as 
those that represent consultants and general 
practitioners. Peter Peacock’s letter to Ken 
Macintosh states explicitly: 

“I do not intend to use the Code of Confidentiality model. 
That Code was drawn up as part of the settlement of the 
GP contract.” 

The letter states clearly that the code of 
confidentiality will not form the basis of the code of 
practice. 

However, in a letter to Lord James—I hope that 
he does not mind my referring to his 
correspondence—the BMA suggests that a code 
of confidentiality should accompany the bill, but it 
does not clarify whether such a code should 
evolve from the code that was agreed under the 
GP contract. The fact that, even at this late stage, 
such matters are a cause for concern probably 
reflects the speed with which we have had to 
move through the legislative process. I have a 
great deal of sympathy for amendment 16 
because it would require ministers “to have regard 
to” such codes of practice. That would be a signal 
of our respect for the BMA and GPs. 

Amendment 14 would be helpful, as it would 
clarify that we recognise that offences can work in 
two ways. That is probably the import behind the 
amendment, so I have some sympathy with it. 

Having covered a great deal of ground, I will 
speak last of all to amendment 3, which deals with 
the third of the three issues—the codes of 
practice, the regulations requiring information to 
be anonymised and the duty of confidentiality—
that we are considering. That third issue is 
important, so I am grateful that the minister has 
recognised the committee’s concerns by lodging 
amendment 3. It is important that the duty of 
confidentiality is placed on the face of the bill, 
although I appreciate that there are legal concerns 
about doing so. 

I want to raise an issue about paragraph (d) in 
amendment 3, as that cuts to the heart of 

concerns about the presence of police officers in 
inspection teams. In his December letter to the 
convener, the minister refers to the fact that 
“The committee expressed concerns about the implications 
of reporting an offence as a result of accessing personal 
information that could lead to the prosecution of an 
individual.” 

It will be helpful if I quote the final paragraph of 
that section of the minister’s correspondence: 

“In asking for an assessment of the likelihood of this 
being an issue, I have been advised that it is highly 
improbable that in the course of a joint child protection 
inspection, the inspection team would uncover evidence of 
a crime where a victim can be identified and that has not 
already been reported. However, if this did occur, no-one 
would argue with an inspector’s duty to act and therefore 
any duty of confidentiality would be only one factor to take 
into account.” 

I absolutely accept that that will be the case for 
child protection inspections, but I still have a 
concern about the role of police officers in general 
children’s services inspections.  

For example, if an inspection requires access to 
the medical files of a 13, 14 or 15-year-old girl who 
has asked for contraceptive advice, the police 
inspector might have conflicting views as to where 
his duties and responsibilities lie. A similar issue 
could arise in the context of drug misuse, even if 
the person is older than 16. The minister’s reply is 
fine for child protection inspections, but I have an 
outstanding concern about the presence of police 
officers in an HMIE inspection that involved 
accessing the medical files of young people who 
had been involved either in underage sex or 
drugs. The last thing that we want to do is to send 
out signals that interfere with sexual health 
strategies for young people, who might not seek 
advice if they think that their files could be 
accessed if the police are present in a children’s 
services inspection. That is the one area of 
outstanding concern. 

I move amendment 1B. 

Lord James Douglas-Hamilton (Lothians) 
(Con): I welcome the constructive spirit in which 
the minister has approached the subject, as I 
appreciate that the bill seeks to deal in particular 
with children at risk. I have lodged three 
amendments, which were suggested by the British 
Medical Association and are supported by the 
Royal College of Physicians of Edinburgh. 

Amendment 14 would provide offences and 
sanctions. The amendment is intended to provide 
for a regulation-making power to create offences 
relating to the misuse by inspectors of information 
that they have obtained for the purposes of an 
inspection. It is my conviction that sacking, as for a 
disciplinary matter, might not always be the most 
appropriate sanction for breaching confidentiality, 
depending on the circumstances, as for example 
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in the case of an individual who inadvertently 
allows a letter to drop out of a pocket.  

Some years ago my attention was drawn to a 
similar occurrence. Two civil servants who 
possessed letters that were intended for me left 
them in a Rose Street pub. The next day, the 
headline read, “Rifkind’s secret papers found in 
pub”. A row of civil servants came to apologise to 
me and were taken aback by my somewhat 
irreverent response, which was, “Now we know 
how to get on to the front page of the Edinburgh
Evening News.”

However, there can be far more serious cases 
and the inspection of child protection services is 
extremely sensitive. It is desirable to give the 
signal that we treat any significant breach of 
confidentiality as such an important matter that a 
sanction would be imposed. I suggest that 
imposing a fine is considered and that failure to 
protect information that is gathered by inspectors 
for an inspection should not just be an internal 
disciplinary matter. I hope that if a sanction were 
available, then, like an insurance policy against a 
rare occurrence, it would not be particularly likely 
to be employed. However, it would give 
confidence to all those who are subject to and 
affected by joint inspections. Therefore, it is worthy 
of sympathetic consideration.  

It is not clear from amendments 2 and 5 on 
levels of fine whether they would apply to 
breaches of confidentiality. If the minister can 
assure me that they would cover such cases, I ask 
him to consult the BMA, at the very least, in 
working up regulations. 

Amendment 15 is about consent and I lodged it 
as a probing amendment. It relates to regulations 
that provide for the sharing and production of 
information, including medical records, for the 
purposes of inspection. The amendment is 
intended to ensure that medical records are 
shared with inspectors only when the person to 
whom the records pertain has given express 
consent for that to happen. In all other cases, 
especially when consent is implied, medical 
records should be anonymised.  

It is clear from submissions to the Education 
Committee and from the oral evidence that we 
have gathered that medical organisations have 
substantial concerns that unless robust 
safeguards are in place to ensure that patient 
anonymity is preserved, the relationship of trust 
between patients and doctors will be damaged. In 
its written submission to the committee, the BMA 
stated:

“Confidentiality of personal health information is the 
cornerstone of the patient/doctor relationship. Young 
people need to be reassured that their health information, 
which they share in confidence with a doctor, will be treated 
confidentially otherwise they may feel unable to trust and 
seek help from healthcare professionals.” 

The minister has already said that there will be a 
review. I hope that he can give an assurance this 
morning that when that review takes place, he will 
at least take into account the BMA’s practical and 
genuine concerns about the matter. 

Amendment 16 is about having regard to codes 
of practice when making regulations. The context 
of the amendment is what the BMA stated in its 
letter, which I have put before the minister. It said: 

“The Scottish General Practitioners Committee of the 
BMA has recently agreed a code of practice on 
Confidentiality and Disclosure of Information with the 
Scottish Executive Health Department for the purposes of 
accessing and disclosing confidential patient information for 
audit purposes under the terms of the new GMS contract. 
This code outlines a procedure whereby patients will be 
informed that their information may be accessed and by 
whom (usually in patient information literature). This 
literature should also outline the patient’s rights in relation 
to the disclosure of such information and include any 
procedures for complaint or objection … The BMA believes 
that this code should be reflected in the primary legislation 
to engender trust in the inspection process, protect the 
doctor/patient relationship and to maximise co-operation 
with the Inspectorates.” 

I am aware that the minister has spoken to 
amendment 1, which is to provide for inspectors to 
“have regard to any code of practice prepared and issued 
by the Scottish Ministers”. 

Amendment 1 will go some way to providing 
reassurance to medical practitioners by including 
in the bill mention of the protocol on information 
sharing and best practice. I hope that the minister 
can reassure us that the code with which medical 
practitioners are familiar will be recognised and 
that he will consult the BMA in working up the 
protocols. 

Therefore I have three requests for the minister. 
First, on sanctions, I ask him to consult the BMA in 
working up regulations. Secondly, on the consent 
issue, I ask that when a review takes place he 
takes into account the BMA’s practical concerns. 
Thirdly, on the issue of codes, I ask that he consult 
the BMA in working up the protocols. Given the 
greatly truncated and accelerated timescale, I feel 
that we will be reassured if he works closely with 
the BMA. I very much hope that the minister can 
respond favourably to my requests. 

Dr Elaine Murray (Dumfries) (Lab): I am 
grateful to the minister and, indeed, to members of 
the committee who have done their best to 
address some of the problems that were flagged 
up to us at stage 1. Amendment 1A, in the name 
of Fiona Hyslop, rather reminds me of the 
amendment that I lodged to the Education 
(Additional Support for Learning) (Scotland) Bill, 
when it looked as if a change of tense would make 
things a little bit clearer. However, we were 
advised that legal language is such that we must 
adhere to methods of expression that are not quite 
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as clear to the rest of us as they seem to be to the 
legal profession. That seems to be the way of it. 

On amendment 13, I have not yet got my head 
round the argument for inserting “and health” after 
“medical”. I wonder whether the minister can 
clarify that. 

Fiona Hyslop: That amendment is in the next 
group.  

Dr Murray: On the marshalled list, it seems to 
be in the same group as the others. 

The Convener: No, it is in the next group, which 
is on the meaning of “information”. 

Dr Murray: That is perhaps why it is not in this 
group, then—I was worrying about that because 
amendment 13 appears on the marshalled list 
before amendments 2 and 14, which seem to be 
doing much the same sort of thing. 

On amendment 3, obviously paragraph (d) of the 
proposed new subsection in section 3 is causing 
the most concern, particularly on the issue of 
young people under 16 seeking contraceptive 
advice. As far as I understand it, a young person 
under 16 who seeks such advice is not committing 
a crime; it is an older person who has sex with a 
child under 16 who is committing a crime. I cannot 
envisage any reason why a GP would even ask a 
child whom they intended to have sex with or 
whom they had had sex with; nor can I envisage 
any reason why such information would be 
recorded in the child’s medical records. I would 
have thought that the sort of information that a 
young person might be concerned would be 
revealed would not be revealed by medical 
records as such. Social work records, rather than 
medical records, could be sensitive in that 
direction. 

Under paragraph (d), information can be 
disclosed only 
“to the extent considered necessary … for the … 
prevention or detection of crime”. 

The minister has explained that that overrides the 
duty of confidentiality, which reflects to an extent 
what happens in child protection anyway. When a 
GP has a fear about the abuse of an individual 
child, they can override their duty of confidentiality 
in order to protect the child. I imagine that it is 
unlikely that the inspectors would ever get to that 
stage. There is more chance of individual GPs or 
social workers perceiving that a child was in 
danger. However, in the unlikely event that the 
inspectors unearthed something that indicated that 
a child was in danger, we still must have 
protection for the child because the protection of 
individual children is more important than other 
aspects—that is the nub of it. Although paragraph 
(d) looks a bit draconian on first reading, I 
understand where the minister is coming from in 

feeling that the provision must be included in the 
bill.

My final comment is on amendment 16. I inform 
Lord James that I am not sure what it would make 
ministers do. It states that they would have 
“to have regard to … codes of practice of … professional 
organisations and associations as they consider 
appropriate.”

I am not sure what that would tie ministers to 
doing. If they do not want to have regard to a code 
of practice, they can always say that they did not 
think that it was appropriate for them to do so. I 
am not sure what force the amendment has. 

10:45
Ms Rosemary Byrne (South of Scotland) 

(SSP): I will concentrate on amendment 15, as I 
strongly support it. Indeed, I lodged a similar 
amendment because of the concerns that were 
expressed to me in correspondence from the 
departments of family planning and sexual health 
of a number of health boards. I will cite one or two 
of those concerns and ask the minister to provide 
assurances in respect of some of the issues that 
have been raised. 

The professionals say that the bill 
“could … undermine the work of sexual health services for 
young people, and could make the very children who most 
need help less likely to seek it. This could harm the 
vulnerable children the bill seeks to help by ensuring good 
quality services. 

The … strategy states that ‘a competent person under 16 
is owed the same duty of confidentiality as an adult’. This 
Bill completely contradicts that statement, to the extent that 
some adults (aged 16 and 17) will be subject to a reduced 
level of confidentiality.” 

They say that they 
“support the aim of improving child protection services but 
consider that if case notes are to be looked at, either 
consent must be sought or information anonymised”— 

hence the amendment. They continue: 
“The proposed bill needs to be more explicit about the 

information to be collected from notes and how it will be 
protected.”

The professionals seek clarification from Robert 
Brown
“about the outcome indicators that the executive would 
hope to find in case notes”. 

They also seek clarification 
“as to whether the notes of all children or just those subject 
to child protection procedures would be read” 

and
“as to whether the act will be retroactive i.e. can information 
gathered before the law was passed be read when the 
young people could not have been informed that their notes 
might be read in the future for audit purposes by social 
workers and policemen.” 
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The departments of family planning and sexual 
health have very relevant concerns. Given the 
sensitivity of the work of those departments, we 
must preserve young people’s access to the 
services without prejudice and ensure that they 
can access services without the fear that 
something may be uncovered later. I would be 
grateful if the minister could reassure me on that 
point.

Mr Macintosh: I, too, thank the minister for 
giving a positive response to the committee’s 
stage 1 report. I would like to raise a number of 
issues. Like all colleagues, I have notes on five 
bits of paper, so excuse me if it takes me time to 
find my way through them. 

The minister made some very helpful comments 
about the distinction between implied and express 
consent in the bill. I thank him and his colleague 
Peter Peacock for the letter that I received before 
stage 2. At stage 1, I flagged up the attraction of a 
procedure that is outlined in the GPs’ code of 
confidentiality, which seeks to strike the right 
balance between the need to access information 
and the patient’s right to privacy and 
confidentiality. It involves using patient information 
literature to outline to patients in exactly what 
circumstances and with whom information from 
their medical records can be shared. That 
literature gives patients the chance to complain 
about or to object to the procedure. 

I welcome the minister’s letter. It states: 
“I want you to know that I do not intend to use the Code 

of Confidentiality model. That Code was drawn up as part 
of the settlement of the GP contract. The provisions on 
access are for a very different purpose—to enable GPs 
records to be audited. It is a tool for verifying that payments 
to GPs are accurate rather than one based on quality 
assurance. There are also some important restrictions 
placed on accessing these records, not least that access is 
only allowed to a medically qualified professional.” 

I accept those arguments. We heard evidence 
from GPs, although we did not see a copy of the 
code of confidentiality at stage 1. I accept that the 
code itself would not be applicable.  

Could the minister clarify whether he would be 
attracted to the idea of having the code of practice 
that we are drawing up refer to the use of patient 
information literature to let patients know exactly 
how their information may be accessed? Will there 
be an opportunity for patients to indicate their 
dissent or objections in advance? I am very 
pleased about the statutory link that the minister 
has made between the bill and the code of 
practice. That is exactly the sort of additional 
reassurance that the committee has sought on 
behalf of others.  

The bill wraps a number of restrictions around 
the whole issue of information sharing. It is clear 
that the circumstances in which information will be 

shared are very limited. Those circumstances go 
no further than those in which doctors already 
have a professional duty to break a confidence, for 
example when a child’s health or protection is an 
issue. The bill goes no further than that. I welcome 
the further reassurances from the Executive today 
not just on the statutory link but on the description 
of the obligation and duties that will be placed on 
inspectors. I refer in particular to the description of 
the circumstances in which information could be 
divulged or shared.  

Amendment 3 covers the circumstances in 
which inspectors may share confidential 
information. It says that 
“the authorised person shall not use or disclose that 
information other than” 

in the circumstances that are set out. What penalty 
would apply if that provision was broken? Lord 
James Douglas-Hamilton is asking that we create 
offences for inspectors. Would a penalty apply if 
that obligation were not fulfilled? 

Fiona Hyslop: Amendment 2 covers that.  

Mr Macintosh: I would like clarification that 
amendment 2, which refers to offences  
“punishable on summary conviction by a fine not exceeding 
level 4 on the standard scale”, 

applies to the proposed provisions in amendment 
3. My reading is that it does, but it is not 100 per 
cent clear. 

Although I have sympathy with amendment 16, 
in the name of Lord James Douglas-Hamilton, and 
I would expect the Executive to have regard to 
professional codes of practice, it is not helpful to 
put that in the bill, for several reasons. As has 
been said, the wording of the amendment is rather 
vague. It does not say exactly what ministers must 
have regard to. The bill is about joint inspection. 
Its ethos lies in underpinning the way in which 
people work across professional boundaries. It 
seeks to remove professional barriers in relation to 
child protection. It is not helpful to place a specific 
obligation in the bill to reinforce the importance of 
one profession’s duties. The message that we are 
trying to convey is that in child protection, no 
matter what a person’s professional obligations 
are, it is better for them to share information. That 
is the essence of the bill. Amendment 16, well-
meaning though it is, runs counter to that and is 
not helpful in that regard. 

The Convener: I would like Robert Brown to 
confirm something for the record about an 
important aspect of confidentiality. In his letter of 
29 November to me as committee convener, Peter 
Peacock indicated that, essentially, child 
protection inspections would relate only to cases 
that had been live in the past 12 months. People 
will have gone on to or come off the register in the 
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previous 12 months and fairly old cases will not be 
reopened. Recording that point in the Official 
Report will assure younger people to a degree that 
their records will not be dug up several years after 
the event.

The second point that I want to make relates to 
reporting crimes. I accept the point that was made 
about a young person who is seeking 
contraceptive advice. That in itself does not 
constitute a crime, but it could constitute evidence 
that a crime is being committed. The concern is 
about ensuring that young people who are subject 
to a joint inspection should be no more or less 
likely to be subject to a criminal investigation than 
are other young people in society. We should 
ensure that they can go to their GP or social 
worker or anybody else confident that their 
behaviour will not be subject to an investigation to 
which any other member of society would not be 
subjected. I would like an assurance about 
paragraph (d) in amendment 3. I certainly accept 
that it is legitimate to report evidence that a young 
person is being groomed for sexual purposes or is 
being used for the sex trade, for example, and that 
such evidence should be reported in any case, but 
if there is simply evidence that a young person has 
sought contraceptive advice because they are 
partaking in sexual behaviour in which children of 
that age partake, there should not be a criminal 
investigation. I would like an assurance that that is 
the intention behind the amendment and that there 
is no intention to subject people who are, 
essentially, under the state’s care to greater 
inspections than anybody else. 

Minister, will you respond to the many points 
that have been made in the debate, including the 
points that I have made? You should feel free to 
take as long as you need in order to do so. 

Robert Brown: I hope that the committee will 
forgive me for giving what might be a rather 
confused, bits-and-pieces response. 

I echo a point that Fiona Hyslop made. 
Obviously, there were concerns among committee 
members and more widely about the urgency of 
the bill. I am reassured by the process that has 
been gone through, by the committee’s careful 
scrutiny, and by the range of points that have been 
made at stage 1 and this morning. Everyone with 
an interest in these matters should be reassured 
by the scrupulousness with which the Executive 
and the committee have approached the difficult 
task of dealing with the rather complicated bill that 
we are discussing. 

I think that Ken Macintosh said that the need to 
ensure that the protection of children is 
everybody’s duty lies behind the bill. That is the 
purpose of the bill and it is what we are trying to 
achieve in practice. It was also the purpose of the 
inspections that took place before the flaw in the 

current legislation came to light and we must view 
everything that we say against that background. 
Members are well aware that the gaps between 
different agencies and different services have 
been the major difficulty. The concept of 
everybody having a duty and a personal 
responsibility is therefore important. 

I think that Fiona Hyslop talked about implied 
and express consent. Implied consent certainly 
forms the basis of what we are trying to do with 
respect to the inspection of child protection 
services. However, I have made the point that 
there are a number of circumstances—which I 
hope will not often arise—in which child protection 
would trump confidentiality and even override 
people’s wish to opt out of giving consent. It is 
important to make that point. 

There is another point to make about something 
that underlies the bill. The way in which medical 
practitioners and others approach their duties is 
not based on an absolute duty of confidentiality in 
every circumstance. Exceptions that are made in 
medical practice are echoed and reflected in the 
exceptions in the bill. One exception relates to the 
protocols that medical practitioners operate for the 
purposes of audit. Information is shared with other 
people for audit purposes and the circle of 
confidentiality is widened on the basis of implied 
consent from patient information and 
documentation. I say in passing that it is very 
much intended that the information for patients 
that is made available under the GP contract will 
contain information about the way in which this will 
operate—indeed, it already does for those other 
purposes. That is a part of the development of the 
protocol—we now call it the code of practice—that 
it is important to reflect on. 

11:00
I have said that the second code, which relates 

to children’s services, is being developed. I do not 
want to pre-empt the outcome of that consultation. 
Express consent will certainly be the basis of that 
code, but I am not in a position to say absolutely 
and entirely that in no circumstances would 
express consent not be the basis for proceeding. 
That will emerge from the consultation and we will 
take account of all parties’ interests in considering 
that.

Lord James Douglas-Hamilton made a more 
general comment about consulting the BMA. The 
BMA has been involved in consultation on the bill 
and the protocols and will continue to be involved, 
as will other interests, including children—that 
relates to amendment 12, in the name of Scott 
Barrie. I hope that the process will reassure 
medical interests, but I accept that some work will 
have to be done on communication with ordinary 
GPs, who are probably not party to much of this 
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stuff, on the effects of the bill when it is passed. A 
job will have to be done to provide information 
generally and on inspectors’ inspections of 
services in particular situations. We will reflect on 
the best way to ensure that that happens on the 
ground; such matters are very much part of our 
thinking. 

As for anonymity of information, I have said that 
we cannot accept that it should not be possible to 
link information from social work services about a 
child with information from medical or other 
services about that child. However, the report that 
will emerge about processes—which are what 
inspections are all about—will not refer to 
particular children. The bill does not provide the 
power to make inquiries into individual children’s 
situations. It is intended to allow for inspection of 
the processes that operate, how well agencies join 
their activities together and how well everybody 
takes responsibility for what they should take 
responsibility for. I give the absolute assurance 
that the inspector’s report at the end of the 
process will not identify individuals. As I have said, 
inspectors will get rid of their notes and other 
information along the line after a period. 

The question of offences is quite tricky. I 
understand that no inspection agency in Scotland 
is subject to an offence of breach of confidentiality. 
Is such an offence needed? Do we need to create 
an offence for an evil that we have not had to 
tackle? I said that no complaints have been made 
about breach of confidentiality. My view is that 
sanctions such as disciplinary procedures or 
dismissal, if appropriate, are substantial and would 
fit the bill for dealing with the situations that we are 
likely to meet. I am averse to creating a specific 
offence of breach of confidentiality. 

Lord James Douglas-Hamilton talked about the 
regulation-making power. I think that I am right in 
saying that it will include the power to create such 
offences if we were so minded. However, I will 
write to the committee about that, in case I have 
got that slightly complicated matter wrong. 

I do not think that an offence of breaching the 
duty of confidentiality in the bill could be created in 
regulations, because a power to create penalties 
for breaching regulations cannot also be used to 
create penalties for breaching something in a bill, 
if members follow me. That is a contorted matter. 
The drafting would not allow us to create a direct 
penalty, but we could make regulations, if that was 
the desire. I have said that I do not want to 
proceed in that direction but, for clarity, I will write 
to the committee about that. 

Quite a lot of concern has been expressed about 
information in children’s records on sexual health 
and drug use. I am bound to say that many such 
matters are more likely to be in social work 
records than in health records, but far less 

concern is felt about the social work end. 
However, it is reasonably clear that the exceptions 
to the duty of confidentiality that are set out in the 
proposed new subsection in amendment 3—
particularly in paragraphs (c) and (d)—refer to 
powers not duties. Those are discretionary powers 
that are to be used in extreme circumstances and 
which are unlikely to arise in most situations. For 
example, they could be used if it were discovered 
in records that a child under the age of 13 was 
having sex with an adult, which is a serious 
offence. The discovery of such a matter could lead 
to the need to take action in the unlikely event of 
the matter not having been followed up on by 
somebody else in the meantime. However, it is 
necessary to have exceptions in order to cater for 
such extreme situations.  

I foresee no circumstance in which routine 
sexual health information or information about 
modest matters of drug misuse would be used or 
disclosed. The necessary phraseology of the 
exceptions puts no duty or pressure on inspection 
teams to proceed in the direction of disclosure. 
Indeed, there is quite a bar to overcome. It is 
important to bear in mind the phraseology when 
we deal with these matters.  

I dealt with the codes of practice in my 
introduction, but I would like to stress again what I 
said. The codes that the bill sets up are robust. 
They reflect in many respects arrangements that 
general practitioners and other professionals use 
when carrying out their duties. I have already said 
that GPs do not operate absolute confidentiality in 
all circumstances. The bill widens the circle of 
confidentiality in certain limited circumstances for 
necessary child protection purposes in particular. 
The suggestion that ministers should have regard 
to other codes of practice and protocols does not 
add anything. To a degree, we are happy to draw 
on any relevant information that such protocols 
may contain—and I think that we have done that. 
However, creating a statutory obligation to consult 
such codes of practice as ministers consider 
appropriate adds nothing to the bill, as Elaine 
Murray pointed out. 

Rosemary Byrne was particularly strong on the 
need not to undermine sexual health services. I 
want the strong message to go out that the bill has 
no intention of doing that. The bill’s provisions 
exist for very good purposes and I think that the 
committee has generally accepted the need for 
them. However, the bill will be retrospective in the 
sense that it applies to existing records and I 
appreciate that there are issues involved in that. 
Nevertheless, it is not intended that joint 
inspection teams will start just with new records; 
that would handicap what we are trying to do.  

In response to the convener’s point, I should say 
that we do not intend to go into the historical 
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details of an individual’s circumstances if the 
cases have been dead for 12 months or more. The 
phraseology of the minister’s letter shows that we 
have no desire to proceed along that route. 
Indeed, revisiting dead cases under the inspection 
regimes would not shed much light on the current 
processes.  

I have dealt with the point that Ken Macintosh 
raised about patient information literature, and we 
certainly intend to move in that direction. We have 
also dealt with the matter of penalties and with the 
issue of reporting a crime. I hope that Iain Smith 
will accept my reassurance on contraceptive
advice and linked matters. There are exceptions to 
the duty not to disclose information, but they would 
be appropriate only in very extreme circumstances 
involving the potential commission of serious 
offences, not minor, fringe matters that would be 
unlikely to be taken forward. Generally, the 
confidentiality arrangements are intended to 
replicate the current law. Therefore, there is no 
indication that anybody would be more likely or 
less likely to be the subject of a report of a crime 
under the provisions of the bill than they have 
been until now.  

One or two other points are worth drawing in 
about paragraph (d) in amendment 3. The Data 
Protection Act 1998, on which paragraph (d) is 
based, states:  

“Personal data processed for any of the following 
purposes—  

(a) the prevention or detection of crime,

(b) the apprehension or prosecution of offenders, or  

(c) the assessment or collection of any tax or duty or of 
any imposition of a similar nature,  

are exempt from the first data protection principle”. 

Paragraph (c) is not relevant in this context. The 
1998 act recognises that there are overriding 
considerations in some circumstances that apply 
to the release of data protection. In short, I hope 
that my opening comments and those that I made 
in the debate reassure committee members about 
the effect of the bill and of the Executive 
amendments.  

I am not minded to ask the committee to accept 
any of the other amendments in the group, for the 
reasons that I explained, although I confess that I 
have some sympathy with amendment 1B, which 
proposes to replace “code” with “codes”. We have 
explained the legal technicality of that. I say once 
again that there will be two codes and not one and 
that that will be made clear in the information and 
publicity from the Executive and other agencies.  

The Convener: Thank you. Before we vote on 
amendment 1, we have to deal with the 
amendments to amendment 1. I ask Fiona Hyslop 
to wind up on amendment 1B and to indicate 
whether she wishes to press or withdraw it. 

Fiona Hyslop: I accept the minister’s 
comments. The debate on the area was helpful, if 
long. Communication and publicity will be 
important. There is only so much that one can do 
in statute; we have to create a culture of co-
operation and respect for the professional 
judgments of those concerned.  

In light of the minister’s comments and 
reassurances, I hope that he will ensure that 
information about the duty of confidentiality, 
criminal offences, codes, express consent and so 
on is well communicated to all the relevant bodies. 
He might want to reflect on that and tell us before 
stage 3 how the Executive envisages 
communicating not just with the national bodies 
but with local GPs and with those who work in 
sexual health in particular, because that is an area 
of concern.  

I will not press amendment 1B. 

Robert Brown: I am happy to give that 
assurance. Fiona Hyslop’s explanation was 
helpful. I will come back to the committee on that if 
I can presume on the convener’s consideration. 

Amendment 1B, by agreement, withdrawn. 

Amendment 1A not moved. 

Amendment 1 agreed to. 

Section 1, as amended, agreed to. 

Section 2 agreed to. 

Section 3—Regulations for purposes of joint 
inspection 

The Convener: We have dealt with the longest 
group of amendments and now move to group 3, 
which is on the meaning of “information”. 
Amendment 13, in the name of Fiona Hyslop, is 
grouped with amendment 18. 

Fiona Hyslop: I hope that we can be briefer on 
section 3. Amendment 13 arose from concerns 
that the bill concentrates on references to medical 
records. I understand that the terms “medical 
records” and “medical practitioner” have particular 
definitions in law, but the concerns presented to us 
in written and oral evidence were that the records 
of nursing staff or health visitors were as important 
as GP records and should be treated as such, not 
only in the spirit but in the content of the bill. In an 
effort to clarify that, the suggestion is to ensure 
that any reference to the type of information that is 
kept under section 3(1)(a) includes not only 
medical records, but health records.  

The bill specifies by whom those records may be 
held. Members will notice that section 7 provides 
definitions only of “medical records”, “medically 
qualified inspector” and “registered medical 
practitioner”. Amendment 18 recognises the fact 
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that not only social work and medical records are 
to be accessed. New paragraph (a) reflects the 
current definition in the bill and refers to medical 
records and practitioners. New paragraph (b) 
covers practitioners registered with the Health 
Professions Council and new paragraph (c) covers 
practitioners registered with the Nursing and 
Midwifery Council. The amendment would ensure 
that the records of nursing staff and health visitors 
were included in the definition of “health records”. 

I am happy to hear what the minister has to say 
about how the provisions that I have outlined fit in 
with the legislation. However, amendments 13 and 
18 reflect the committee’s concerns that access to 
health records is as important as access to other 
records. 

I move amendment 13. 

11:15
Robert Brown: I understand that Fiona Hyslop’s 

amendments relate only to part 1 of the bill. We 
have already explained that in part 2 of the bill 
there is a different definition of “relevant medical 
records”, which has been carried over from the 
social work legislation and kept the same for that 
purpose. 

The intention of section 3 is to ensure that all 
records held on the child, including those that 
relate to their physical and mental health, can be 
accessed and shared by the joint inspection team. 
It is irrelevant who has written the records and to 
which professional body they belong. I draw Fiona 
Hyslop’s and the committee’s attention to section 
7, which defines “medical records” as 
“records relating to the physical or mental health of an 
individual”. 

That is a broad statement. The section does not 
define them as records held by doctors, nurses or 
anyone else. The issue is the nature of the 
records. 

Amendment 13 is not required, because the 
definition is self-contained. There does not need to 
be a reference to “health records”, because 
“medical records” are defined as 
“records relating to the physical or mental health of an 
individual”. 

That definition should be adequate to cover 
everything that we want to be covered. If any 
record helps with the evaluation of the services 
required by the child, it should be subject to the 
joint inspection process. We are not trying to 
distinguish between records held by various 
branches of the social work or education 
professions—or, indeed, anyone else—because 
the records fall into the same category. The 
definition is not a technical one that refers to 
records held in GPs’ surgeries or anything of that 

sort. It refers to medical records according to the 
general English meaning of the term—the 
commonsense interpretation. Fiona Hyslop’s 
amendments are not necessary and cause some 
confusion, because they narrow down the general 
definition of “medical records” in section 7. That is 
especially true of amendment 18. 

Fiona Hyslop: I am grateful to the minister for 
explaining that the definition in the bill is wider 
than the definition that I wanted to include. The 
only remaining issue is whether, under the current 
definitions, access to records will be restricted to 
registered medical practitioners. The minister 
talked about the particular provision relating to part 
2 of the bill. Because of that, it may not be 
necessary to provide for health visitors or nurses 
to access records, because we are being quite 
particular about who can access records under 
part 2, as opposed to part 1. On that basis, I am 
happy not to press my amendments. 

Amendment 13, by agreement, withdrawn. 

The Convener: Group 4 concerns levels of fine. 
Amendment 2, in the name of the minister, is 
grouped with amendment 5. 

Robert Brown: Amendments 2 and 5 are 
relatively straightforward. They reflect the 
committee’s desire for a provision relating to levels 
of fine to appear on the face of the bill, which is 
appropriate. It is standard practice to provide for 
offences in legislation, if a person or body does 
not co-operate with an inspector who is lawfully 
carrying out their functions. That practice applies 
to a number of inspectorates. Section 3 gives 
ministers the power to create offences to enforce 
the regulations. The power to create offences is 
unaffected by the amendments, but we accept the 
Subordinate Legislation Committee’s 
recommendation that the maximum penalty for 
such offences—a fine of £2,500—should be 
included in the bill. That also reflects the 
comments that were made by the Education 
Committee.

I move amendment 2. 

Lord James Douglas-Hamilton: The 
amendment is welcome. 

Amendment 2 agreed to. 

The Convener: Amendment 14 has already 
been debated. Does Lord James wish to press the 
amendment? 

Lord James Douglas-Hamilton: I thank the 
minister for his reassurances. However, it appears 
that his eventual answer is no. In those 
circumstances, I wish to return to the issue at 
stage 3. I will not press amendment 14, given that 
the minister said that he will write to the committee 
about the matter. 
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Amendment 14 not moved. 
Amendment 3 moved—[Robert Brown]—and 

agreed to. 
The Convener: Amendment 15 has already 

been debated. Does Lord James want to move 
amendment 15? 

Lord James Douglas-Hamilton: In view of the 
minister’s assurances, I will not move amendment 
15.

Amendment 15 not moved. 

The Convener: Does Lord James want to move 
amendment 16? 

Lord James Douglas-Hamilton: In view of the 
minister’s assurance that he will continue to 
consult the BMA, I will not move amendment 16. 

Amendment 16 not moved. 

Amendment 4 moved—[Robert Brown]—and 
agreed to. 

Section 3, as amended, agreed to. 

Section 4 agreed to. 

Section 5—Functions of inspectors 

Amendment 5 moved—[Robert Brown]—and 
agreed to. 

Section 5, as amended, agreed to. 

Section 6—Regulations and orders 

The Convener: Group 5 is on ancillary 
provisions. Amendment 6, in the name of the 
minister, is grouped with amendments 7 and 11. 

Robert Brown: I am grateful to the Subordinate 
Legislation Committee for its recommendation that 
ancillary provisions should be included in the bill. I 
am told that the drafting is standard. The 
amendment will enable ministers to make by 
statutory instrument any changes to the bill that 
might be necessary in future. The standard 
technical wording in the amendments in group 5 
will deal with the matter. Amendment 6 provides 
for orders under the act to be annulled and 
amendment 7 will require any order that affects 
provisions in any act to be made by the affirmative 
procedure. 

I move amendment 6. 

Amendment 6 agreed to. 

Amendment 7 moved—[Robert Brown]—and 
agreed to. 

Section 6, as amended, agreed to. 

Section 7—Interpretation 

The Convener: Group 6 is on the meaning of 
“child”. Amendment 17, in the name of Rosemary 
Byrne, is the only amendment in the group. 

Ms Byrne: I lodged amendment 17 because 
there was some discussion about ages during the 
committee’s consideration of the bill at stage 1. My 
amendment also reflects the concerns that were 
expressed by mental health professionals. I want 
to clarify the matter. I understand that the age in 
the bill was set at 18 because of the Children 
(Scotland) Act 1995. However, the minister stated 
that it could be as low as 16 or as high as 25. 
Given that young people can get married and hold 
down a job at 16, I am concerned about the many 
anomalies, which we should consider and discuss 
more fully. I am interested in what the minister has 
to say, which may lead to progress.  

I appreciate the concerns about looked-after 
young people, who can be in local authority care 
until the age of 18. However, many young people 
will not be aware that, under the bill, a child will be 
defined as being under 18 and not 16. We must 
find a way of informing and educating people if we 
are going to stick to 18 rather than move to 16. 
The haste with which the bill, by necessity, has 
proceeded means that the issue has not been 
discussed as widely as some of the organisations 
reflecting the views of young people and I would 
have liked. I wonder how much consultation with 
young people went into the decision. I am looking 
for clarification and answers about the depth of the 
discussions on this aspect of the bill. Those are 
my concerns and I am interested to hear what 
Robert Brown has to say about them. 

I move amendment 17. 

Fiona Hyslop: The amendment gives rise to a 
useful discussion. The various age limits for 
different purposes in different acts are a perennial 
problem in Scots law. The code of practice might 
usefully address the matter that Rosemary Byrne 
has raised. I suggest that there would be limited 
circumstances in which access to records of 16 
and 17-year-olds in particular would be necessary. 
There is sympathy with the idea of having the 
higher age in relation to looked-after children. We 
do not want the bill to prohibit rather than enable 
someone who wanted to carry out a joint 
inspection of children’s services as they relate to 
looked-after children. We might be able to give a 
helpful signal through the code of practice, given 
the concerns about sexual health strategies that 
arose from our discussions. The code could cover 
the circumstances in which medical or social work 
records for 16 and 17-year-olds could be 
accessed. I respect the minister’s concerns about 
reflecting the definitions under the Children 
(Scotland) Act 1995, but we should pursue the 
matter further. Rosemary Byrne’s amendment has 
helped us to have a useful discussion.  

Robert Brown: The discussion has been 
helpful, but I believe that it is important that the 
age should remain at 18. We made general 
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comments about the series of issues that 
underlies the amendments in our consideration of 
consent and sexual health issues. However, those 
issues apply only in general terms. We have 
deliberately worded the bill to go with the grain of 
current legislation. The Children (Scotland) Act 
1995 is central in that regard. It cannot be 
disregarded as just another act; it is the central act 
defining a child as a person under 18.  

The issue is important in relation to the definition 
of children’s services in section 7 of the bill, which 
states that 
“‘children’s services’ means services provided 
predominantly to, or for the benefit of, children”— 

fairly obviously— 
“to which the provisions … of the Local Government in 
Scotland Act 2003 … apply”. 

If the amendment were agreed to, a raft of 
services, including universal health and education 
provision, would be excluded from the joint 
inspection. Crucial services, such as throughcare 
and aftercare for children coming out of care, 
youth justice services and youth work provision, 
would probably not predominantly count as 
children’s services—there would at least be 
doubts on the edge.  

It is important that we recognise that, against the 
background of the range of different ages of 
majority for different purposes in Scotland, we are 
dealing with a changing position. Children do not 
all of a sudden become adults at the click of a 
finger; the transition is a process. The consent 
arrangements that we discussed earlier do not 
come into effect when the child is 16; they come 
into effect when the child is of an age to 
comprehend and assess the information that 
comes to him or her, which could be at age 11 or 
12, depending on the child. 

In some ways, the age of 16 is not a useful cut-
off point, but the age of 18 is, for a series of 
reasons. Eighteen is the age limit that defines 
eligibility for children’s services and it is used to 
define a child in the Children (Scotland) Act 1995. 
The use of 18 as a cut-off point will be practical in 
allowing the sorts of services that I have 
mentioned to be the subject of inspection. 
Although Rosemary Byrne was right in saying that 
people who are aged 16 may make all sorts of 
adult decisions, such as that to get married, they 
can also be the subject of abuse and exploitation. 
We want to deal adequately with that possibility, 
which particularly affects vulnerable children who 
are in care establishments. 

If we reduced the age limit in the way that 
amendment 17 suggests, we could find ourselves 
in a position in which a series of important 
services could not be the subject of inspection. 
Against the background of that explanation, I ask 

the committee to stick with the current proposal 
and I invite Rosemary Byrne to consider 
withdrawing amendment 17. 

11:30
The Convener: I ask Rosemary Byrne to wind 

up and to indicate whether she wishes to press or 
to withdraw amendment 17. 

Ms Byrne: I am not wholly satisfied with the 
answer that the minister has given, but perhaps 
we can have further discussion on the matter. I will 
not press amendment 17 at the moment, although 
I might return to it at stage 3. 

Amendment 17, by agreement, withdrawn. 

The Convener: Group 7 is on the definition of 
“children’s services”. Amendment 19, in the name 
of Rosemary Byrne, is grouped with amendment 
20.

Ms Byrne: I am concerned about the possibility 
of young people falling out of the loop because the 
organisation with which they are involved is 
voluntary. Numerous voluntary organisations work 
with young people and I am worried that their work 
might be hampered by the proposals in the bill. 
Better neighbourhood services or family support 
workers might refer a child to a voluntary 
organisation such as Barnardo’s or Quarriers, 
which then takes on the weight of fulfilling a child 
protection role. 

Amendment 19 is a probing amendment. I seek 
assurances on how the bill will work across the 
different sectors. I do not want my amendment to 
hamper the work of voluntary organisations, but I 
would like an explanation of how we will ensure 
that services are joined up, that the links are there, 
that any work that has to be done by the voluntary 
sector is carried out fully when inspections take 
place and that no one can slip through the safety 
net.

I have given more serious consideration to 
pressing amendment 20, which relates to housing. 
When I raised the issue before, I was not satisfied 
with the answers that I got. I am thinking about 
young children who live in temporary 
accommodation, such as hostels, and who are 
moved from home to home and from school to 
school because of the chaotic lifestyles that their 
drug and alcohol-misusing parents lead. They can 
easily slip through the net of the homelessness 
teams, which makes them highly vulnerable. We 
must have stronger reassurances. I know of 
children who have had 15 different 
accommodations in 18 months as a result of living 
with a drug-misusing parent who has a chaotic 
lifestyle. When the homelessness teams 
eventually find such families a permanent home, 
the lack of social housing means that they are put 
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into a bad area, with the result that the child often 
has to change school again. I have strong 
concerns about the position of children who move 
from one vulnerable situation to another and I 
seek a great deal of reassurance from the minister 
on the matter. 

I move amendment 19. 

Dr Murray: If a local authority commissions 
voluntary organisations to provide certain services, 
surely the local authority has the primary 
responsibility for those services. Some voluntary 
organisations raised the almost converse concern 
that they may be subject to additional inspection 
under the bill. We said that that would happen only 
in relation to services that are provided for local 
authorities. In a sense, amendment 19 is 
unnecessary, because the matter is covered by 
the fact that the primary responsibility lies with the 
commissioning agent, which will be the local 
authority.

I understand why Rosemary Byrne lodged 
amendment 20 and why she expressed concerns 
about the issue, but it is not necessary to specify 
that children’s services include housing services. 
The primary responsibility for providing housing 
and care for young people with chaotic lifestyles is 
surely with social work services, not housing 
services. Housing services are unlikely to provide 
social rented accommodation for children. Surely 
the care and accommodation of such children is 
the responsibility of social work services. 

Lord James Douglas-Hamilton: I ask the 
minister whether amendment 20 is rendered 
redundant by his amendment 8 and whether 
housing services fall under the definition of “social 
work service”. 

Robert Brown: I understand and share 
Rosemary Byrne’s sentiments—I have a lot of 
sympathy with her reasons for lodging 
amendments 19 and 20. 

As voluntary sector services are captured by the 
definition of “children’s services” in section 7, 
amendment 19 is unnecessary. They are captured 
because the term “children’s services” means 
services that are provided predominantly to or for 
the benefit of children, to which the provisions of 
section 15(1) of the Local Government in Scotland 
Act 2003 apply. As Rosemary Byrne will be aware, 
that act defines community planning in such a way 
as to include 
“such community bodies and other bodies or persons as is 
appropriate”.

The definition of “children’s services” also covers 
voluntary sector bodies that provide commissioned 
services for the local authority, as Elaine Murray 
mentioned. Those services are part of the 
definition and will therefore be inspectable. I hope 

that that gives Rosemary Byrne a degree of 
reassurance. Even if that was wrong, such 
services would fall under section 15(1) of the Local 
Government in Scotland Act 2003. Given that 
technical point, amendment 19 would not widen 
the definition. There is an issue of principle and a 
technical point. I hope that the member will be 
reassured by what I have said. For what it is 
worth, Lord James Douglas-Hamilton’s helpful 
comment does not apply, because amendment 8 
relates to the definition of “social work service”. 

I have a track record on the issue that 
amendment 20 raises. As Fiona Hyslop probably 
remembers, when we considered the Housing 
(Scotland) Bill in 2001, I lodged a successful 
amendment that required local authorities to have 
regard to the best interests of dependent children 
in carrying out their housing and homelessness 
functions. How far sighted I was at that time. 
Under section 3(4) of the Housing (Scotland) Act 
2001, local authorities have a general duty in that 
regard.  

However, we are talking about the inspection of 
social work and health services and children’s 
services more generally. Housing services 
probably fall outwith that, but that is not to say that 
they are not inspectable or that, if an issue arose 
during an inspection by a joint inspectorate team, 
it would not be passed on to the appropriate 
inspectorate or body for action if the impact on the 
child would form part of the child’s record. 
Inspectors will be able to take account of such 
matters, because they will be inspecting children’s 
services, which are widely defined. More 
important, they will be able to pass on generic 
issues, such as the availability of housing in a 
local area—if they think that that is important in the 
context—to the appropriate regulatory or 
inspecting body, such as Communities Scotland, 
to consider. I imagine that inspectors might wish to 
do that in certain situations. 

I hope that my comments reassure Rosemary 
Byrne that sufficient statutory provision exists. It is 
not appropriate to include amendment 20, as the 
bill deals with the rather narrower inspectorate 
function relating to children’s services. 

The Convener: I invite Rosemary Byrne to wind 
up and to indicate whether she wishes to press or 
withdraw amendment 19.  

Ms Byrne: I am happy with the minister’s 
response on amendment 19, so I shall seek leave 
to withdraw it.

On amendment 20, I have to say that I am still 
concerned. My problem is that homelessness 
teams are working with the housing department, 
not the social work department. Even when 
interventions are made to the social work 
department, which may be working with the family 
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concerned, there does not seem to be a great deal 
that social workers can do, given the lack of social 
housing, to support people in such situations. I 
have raised a concern that had probably not been 
noted and I think that we may need to look further 
at the matter.

Section 8, as amended, agreed to.  

After section 8 

Amendment 11 moved—[Robert Brown]—and 
agreed to.  

Section 9 agreed to.  I would be satisfied if I could have a discussion 
with the minister to raise my concerns about that 
before stage 3. I have had personal experience of 
such casework, which frightens me and gives me 
real concerns. My concern is that those children 
might not be on the at-risk register, which would 
mean that their cases may not come into play in 
inspection, even though those children may be on 
the cusp. Although they may be known to social 
services, they might not be on the at-risk register 
and they might be moving so often that they could 
slip through the net and not be noted until some 
time had passed. If the minister would agree to 
have a discussion with me about that, I would be 
content not to move amendment 20 at the 
moment.

Long title agreed to.

The Convener: That concludes stage 2 
consideration of the bill. I am sure that we are all 
looking forward to stage 3 early in the new year, 
but meanwhile I thank the members and the clerks 
for getting me through my first stage 2 as a 
convener without any major hiccups. I am grateful.  

Robert Brown: I, too, thank those who have 
helped me through my first stage 2 consideration 
as a minister. My return to the committee has 
been an interesting experience.  

The Convener: This was our final meeting in 
2005.

Robert Brown: I am more than happy to have a 
meeting with Rosemary Byrne or with any other 
members of the committee who have concerns 
about aspects of the bill. With that assurance, I 
invite her to make arrangements to have a 
discussion with me about the matter.  

Fiona Hyslop: Do we have a date for stage 3? 

The Convener: We have a provisional date of 
19 January, but that has not yet been confirmed 
by the Parliamentary Bureau or agreed by the 
Parliament.

Finally, before we go, I thank members for their 
support during my first few months as convener of 
the committee. I wish everyone a very happy 
Christmas. In particular, although she is not here, I 
extend our best wishes to Wendy Alexander, who 
will be absent for the next few months, adding to 
the population group for which the committee is 
responsible. My best wishes to Wendy, and to all 
of you, for the new year. There are some mince 
pies available for members. 

Ms Byrne: Thank you.  

Amendment 19, by agreement, withdrawn. 
Amendments 20 and 18 not moved.  
Amendment 8 moved—[Robert Brown]—and 

agreed to.  
Section 7, as amended, agreed to.  

Section 8—Consequential amendment and 
repeals

Meeting closed at 11:45. The Convener: The final group concerns 
amendments to existing legislation. Amendment 9, 
in the name of the minister, is grouped with 
amendment 10.  

Robert Brown: Amendments 9 and 10 are 
consequential. Amendment 9 updates the Children 
(Scotland) Act 1995 and clarifies that people 
authorised to enter hospitals and nursing homes 
for the purpose of investigating the welfare of the 
children in those premises will not be affected by 
the repeal of section 6 of the Social Work 
(Scotland) Act 1968. Similarly, amendment 10 
amends the Management of Offenders etc 
(Scotland) Act 2005, so that the definition of “a 
social work inspector” is the one in the current bill 
rather than the one under the 1968 act.  

I move amendment 9.  

Amendment 9 agreed to.  

Amendment 10 moved—[Robert Brown]—and 
agreed to.  
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Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Bill 1
Part 1—Children’s services 

SP Bill 49A Session 2 (2005) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) 

Bill
[AS AMENDED AT STAGE 2] 

An Act of the Scottish Parliament to make provision for the carrying out of joint inspections of 
the provision of services to children; and to make provision as to the appointment of persons to 
act as social work inspectors and their functions. 

PART 1

CHILDREN’S SERVICES5

1 Joint inspection of children’s services

(1) Any two or more of the persons and bodies to which this section applies must, at the 
request of the Scottish Ministers, conduct an inspection relating to the provision of 
children’s services. 

(2) The Scottish Ministers may request under subsection (1) that there be conducted an 10
inspection of the provision of— 

(a) all children’s services in the relevant area; 

(b) such children’s services provided in the relevant area as they may specify; or 

(c) such children’s services provided to a particular child or particular children as 
they may specify. 15

(3) In paragraphs (a) and (b) of subsection (2), the “relevant area” is the whole of Scotland 
or such part of Scotland as the Scottish Ministers specify in their request. 

(4) The purposes of an inspection under this section are— 

(a) to review and evaluate the effectiveness of the provision of the services which are 
the subject of the inspection or, in the case of an inspection referred to in 20
subsection (2)(c), the effectiveness of the provision of those services to the 
particular child or particular children in question; and 

(b) to enable those conducting the inspection to report to the Scottish Ministers and to 
make recommendations to them. 
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(5) An inspection under this section is to be conducted in accordance with— 

(a) a timetable approved by the Scottish Ministers; 

(b) any directions issued by the Scottish Ministers. 

(5A) A person or body conducting an inspection under this section shall have regard to any 
code of practice prepared and issued by the Scottish Ministers for the purpose of— 5

(a) giving practical and general guidance on matters relating to such an inspection 
(including, without prejudice to that generality, such matters as access to 
confidential information and the holding, sharing and destruction of such 
information); and 

(b) promoting what appear to them to be desirable practices with regard to such 10
matters. 

(6) The persons and bodies to which this section applies are— 

(a) Her Majesty’s inspectors of schools (that is to say, the inspectors of schools 
appointed by Her Majesty on the recommendation of the Scottish Ministers under 
the Education (Scotland) Act 1980 (c.44)); 15

(b) social work inspectors appointed under section 4 of this Act; 

(c) the Scottish Commission for the Regulation of Care; 

(d) Her Majesty’s Chief Inspector of Constabulary; 

(e) Her Majesty’s Chief Inspector of Prisons for Scotland; 

(f) any special Health Board constituted by order under section 2(1)(b) of the 20
National Health Service (Scotland) Act 1978 (c.29); and 

(g) any other person or body specified by the Scottish Ministers in an order made by 
statutory instrument. 

2 Participation in inspections 

(1) The Scottish Ministers may direct a person or body not listed in, or specified under, 25
subsection (6) of section 1 to participate in the conduct of an inspection under that 
section to the extent and for the purposes specified in the direction. 

(2) In directing under subsection (1) a person or body to participate in an inspection, the 
Scottish Ministers may also direct that the person, or any person authorised by the body, 
is not to be able to exercise any such power conferred by regulations under section 3 as 30
is specified in the direction or is to be able to exercise any such power only to the extent 
or for the purposes there specified. 

3 Conduct of inspections

(1) Regulations may make provision— 

(a) requiring or facilitating the sharing or production of information (including 35
medical records) for the purposes of an inspection under section 1; 

(b) requiring any person to provide to an authorised person an explanation of 
information produced to the authorised person; 
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(c) requiring information produced to an authorised person to be held in compliance 
with prescribed conditions and further disclosures to be made in compliance with 
such conditions; 

(d) empowering an authorised person to enter any premises for the purposes of an 
inspection under section 1; 5

(e) empowering an authorised person to disclose to a person prescribed for the 
purposes of this paragraph any information of a prescribed nature which the 
authorised person holds in consequence of such an inspection; 

(f) creating offences punishable on summary conviction by a fine not exceeding level 
4 on the standard scale for the purpose of enforcing any provision of the 10
regulations.

(1A) Where an authorised person is in possession of confidential information which has been 
obtained for the purposes of an inspection under section 1, the authorised person shall 
not use or disclose that information other than— 

(a) for the purposes of that inspection; 15

(b) so as to comply with an enactment or court order requiring disclosure; 

(c) to the extent considered necessary by the authorised person for the purpose of 
protecting the welfare of any child; or 

(d) to the extent considered necessary by the authorised person for the purpose of the 
prevention or detection of crime or the apprehension or prosecution of offenders. 20

(2) In this section, “authorised person” means an individual responsible for, or authorised 
by a body responsible for, conducting an inspection under section 1 and, subject to 
section 2(2), includes an individual directed under section 2(1) to participate in the 
conduct of an inspection or authorised by a body so directed. 

PART 225

SOCIAL WORK SERVICES

4 Appointment of social work inspectors 

The Scottish Ministers are to appoint persons to be known as social work inspectors and 
those inspectors are to carry out the functions conferred on them by or under this Act or 
any other enactment. 30

5 Functions of inspectors

(1) The inspectors shall— 

(a) conduct inspections of, and investigations into, the provision of social work 
services; and 

(b) encourage improvement in the provision of those services. 35

(2) An inspection or investigation under this section is to be conducted in accordance 
with—

(a) a timetable approved by the Scottish Ministers; 

(b) any directions issued by the Scottish Ministers. 
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(3) Regulations may make provision concerning the exercise of functions under subsection 
(1) and in particular provision— 

(a) as to the types of inspection or investigation which may be conducted; 

(b) requiring or facilitating the production by a social work service provider to an 
inspector of information (other than relevant medical records); 5

(c) requiring or facilitating the production by a social work service provider to a 
medically qualified inspector of relevant medical records; 

(d) requiring explanations of information to be provided to an inspector; 

(e) empowering an inspector to enter any premises; 

(f) empowering an inspector to disclose to a person prescribed for the purposes of 10
this paragraph any information of a prescribed nature which the inspector holds in 
consequence of exercising functions under subsection (1); 

(g) creating offences punishable on summary conviction by a fine not exceeding level 
4 on the standard scale for the purpose of enforcing any provision of the 
regulations.15

PART 3

GENERAL

6 Regulations and orders

(1) Any regulations under this Act shall be made by the Scottish Ministers and the power to 
make regulations is exercisable by statutory instrument. 20

(2) Any power to make an order or regulations includes power to make— 

(a) such incidental, supplementary or consequential provision as the Scottish 
Ministers think necessary or expedient; 

(b) different provision for different cases. 

(3) A statutory instrument containing an order under this Act (except, where subsection (4) 25
applies, an order under section 8A) is subject to annulment in pursuance of a resolution 
of the Scottish Parliament. 

(4) No statutory instrument containing–– 

(a) regulations under this Act; or 

(b) an order under section 8A which adds to, replaces or omits any part of the text of 30
an Act, 

may be made unless a draft of the statutory instrument has been laid before and 
approved by a resolution of the Parliament. 

7 Interpretation

(1) In this Act— 35

“child” means a person under 18 years of age; 

“children’s services” means services provided predominantly to, or for the benefit 
of, children to which the provisions of section 15(1) of the Local Government in 
Scotland Act 2003 (asp 1) apply; 
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“inspector” means a person appointed under section 4; 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“medical records” means records relating to the physical or mental health of an 
individual;5

“medically qualified inspector” means an inspector who is a registered medical 
practitioner; 

“registered medical practitioner” shall be construed in accordance with section 2 
of the Medical Act 1983 (c.54); 

“relevant medical records” means medical records which have been prepared by a 10
registered medical practitioner who is, or has been, responsible for the clinical 
care of the individual to whom the records relate; 

“social work service” means— 

(a) a service which is provided by a local authority in the exercise of any of 
their social work services functions; or 15

(b) a service which is provided by another person pursuant to arrangements 
made by a local authority in the exercise of their social work services 
functions;

“social work services functions” means functions under the enactments specified 
in subsection (2). 20

(2) The enactments referred to in the definition of “social work services functions” in 
subsection (1) are— 

(a) Part IV of the Children and Young Persons (Scotland) Act 1937 (c.37); 

(b) sections 22(2) to (5A) and (8), 26(2) to (4), 43, 45, 47 and 48 of the National 
Assistance Act 1948 (c.29); 25

(c) the Disabled Persons (Employment) Act 1958 (c.33); 

(d) section 11 of the Matrimonial Proceedings (Children) Act 1958 (c.40); 

(e) the Social Work (Scotland) Act 1968 (c.49); 

(f) the Social Work (Scotland) Act 1968 as read with sections 1 and 2(1) of the 
Chronically Sick and Disabled Persons Act 1970 (c.44) and the Disabled Persons 30
(Services, Consultation and Representation) Act 1986 (c.33); 

(g) the Children Act 1975 (c.72); 

(h) the Adoption (Scotland) Act 1978 (c.28); 

(i) sections 21 to 23 of the Health and Social Services and Social Security 
Adjudications Act 1983 (c.41); 35

(j) the Foster Children (Scotland) Act 1984 (c.56); 

(k) sections 38(b) and 235 of the Housing (Scotland) Act 1987 (c.26); 

(l) Part II of the Children (Scotland) Act 1995 (c.36); 

(m) section 51 of the Criminal Procedure (Scotland) Act 1995 (c.46); 

(n) section 10 of the Adults with Incapacity (Scotland) Act 2000 (asp 4); 40

(o) the Community Care and Health (Scotland) Act 2002 (asp 5); 
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(p) the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13). 

(3) The list of enactments in subsection (2) may be amended by regulations. 

(4) For the purposes of this Act, information is “confidential information” where— 

(a) the identity of an individual is ascertainable— 

(i) from that information; or 5

(ii) from that information and other information which is in the possession of, 
or is likely to come into the possession of, the person holding that 
information; and 

(b) the information was obtained or generated by a person who, in the circumstances, 
owed an obligation of confidence to that individual. 10

8 Consequential amendments and repeals 

(A1) In section 36(5) of the Children (Scotland) Act 1995 (c.36) (welfare of certain children 
in hospitals and nursing homes etc.)— 

(a) after “inspection)” insert “(as in force immediately prior to their repeal by section 
8 of the Joint Inspection of Children’s Services and Inspection of Social Work 15
Services (Scotland) Act 2005)”; and 

(b) for “apply” where it occurs for the second time substitute “applied”. 

(1) In paragraph 19 of schedule 1 to the Freedom of Information (Scotland) Act 2002 (asp 
13) (Scottish public authorities), for the words from “(that is to say” to “(c.49))” 
substitute “appointed under section 4 of the Joint Inspection of Children’s Services and 20
Inspection of Social Work Services (Scotland) Act 2005 (asp 00)”. 

(1A) In the Management of Offenders etc. (Scotland) Act 2005 (asp 14)— 

(a) for paragraph (c) of section 2(2) (co-operation for purposes of inspections) 
substitute—

“(c) a social work inspector”; and 25

(b) for paragraph (a) of section 6(2) (power of Scottish Ministers to require action by 
community justice authority) substitute— 

“(a) a social work inspector”. 

(2) The following enactments are repealed— 

(a) section 6 of the Social Work (Scotland) Act 1968 (c.49); 30

(b) paragraph 50 of Schedule 3 to the Children Act 1975 (c.72); 

(c) paragraph 10 of Schedule 3 to the Adoption (Scotland) Act 1978 (c.28); 

(d) paragraph 5 of Schedule 2 to the Foster Children (Scotland) Act 1984 (c.56); 

(e) section 53 of, and paragraph 10(4) of Schedule 9 to, the National Health Service 
and Community Care Act 1990 (c.19); 35

(f) paragraph 15(6) of Schedule 4 to the Children (Scotland) Act 1995 (c.36); 

(g) in Part II of Schedule 2 to the Criminal Procedure (Consequential Provisions) 
(Scotland) Act 1995 (c.40), the entry relating to section 6 of the Social Work 
(Scotland) Act 1968; and 
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(h) paragraph 1(5) of schedule 4 to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (asp 13). 

8A Ancillary provision

(1) The Scottish Ministers may by order made by statutory instrument make any 
supplementary, incidental or consequential provision which they consider necessary or 5
expedient for the purposes of, in consequence of or for giving full effect to any 
provision of this Act. 

(2) The provision which can be made under subsection (1) includes provision amending or 
repealing any enactment. 

9 Short title and commencement10

(1) This Act may be cited as the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Act 2005. 

(2) This Act comes into force on the day after Royal Assent. 
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SP Bill 49A–EN 1 Session 2 (2006)

JOINT INSPECTION OF CHILDREN'S SERVICES AND 
INSPECTION OF SOCIAL WORK SERVICES 

(SCOTLAND) BILL
[AS AMENDED AT STAGE 2]

——————————

REVISED EXPLANATORY NOTES

CONTENTS

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Joint Inspection of Children's Services and 
Inspection of Social Work Services (Scotland) as amended at Stage 2.

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.  

3. The Notes are not, and are not meant to be, a comprehensive description of the Bill.  So 
where a section or schedule, or a part of a section or schedule, does not seem to require any 
explanation or comment, none is given.

SUMMARY AND BACKGROUND TO THE BILL

4. This Bill provides, in Part 1, the legal powers to require two or more inspectorates and 
other agencies to inspect jointly services for children. It also gives them the legal powers to 
access and share information jointly. These bodies will require to ensure that the joint handling 
and sharing of any sensitive information is carried out in full compliance with legal obligations 
set out in the Human Rights Act 1998 and the Data Protection Act 1998. The Bill will be 
supported by robust protocols that enable information to be provided and ensure the necessary 
confidentiality. The Bill also provides, in Part 2, the legal powers to allow the Social Work 
Inspection Agency to carry out inspections of all social work services. It repeals existing powers 
of inspection of specific social work services, as set out in section 6 of the Social Work 
(Scotland) Act 1968, and provides for regulations which will allow these to extend in future to 
all social work services.  Further details on Part 1 of the Bill are given in paragraphs 5 to 7.  

5. The Scottish Executive set out in its Partnership Agreement of 2003 that it intends “to 
protect our most vulnerable children through a tough new inspection system for child protection 
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services”.  In March 2004, at the Executive’s child protection summit, Ministers announced there 
would be a new multi-disciplinary children’s services inspection team led by Her Majesty’s 
Inspectorate of Education. The inspectorates and agencies involved are the Social Work 
Inspection Agency, the Scottish Commission for the Regulation of Care, Her Majesty’s Inspector 
of Constabulary, the NHS Quality Improvement Scotland; and, to a lesser extent, Her Majesty’s 
Chief Inspector of Prisons for Scotland.  

6. Two pilot inspections in Highland and East Dunbartonshire were completed in May 2005. 
These were successful but issues arose as to whether it was lawful to allow the inspection team 
access to health records of individual children and to discuss information on individual children 
with health professionals.  The Executive considers that it is essential for the success of the 
planned programme of child protection inspections that the joint inspection team can access 
individual records from appropriate agencies (including health records) and that holders of 
individual records are empowered to release them.  

7. Inspections of children’s services can be carried out at 3 levels: strategic, operational, and 
individual (at the level of the service user). At this latter level, information that can be drawn 
from records held on the individual will be a key source of evidence in the evaluation of the 
effectiveness of children’s services. Primary legislation is required to allow inspectorates to 
obtain and share all information about individuals which may be relevant to the particular 
inspection in question. 

COMMENTARY ON SECTIONS

Part 1 – Children’s Services

Section 1: Joint Inspection of Children’s Services

8. Subsections (1) and (2) place a duty on two or more of the bodies to which this section 
applies to conduct an inspection of all children’s services; specified children’s services; or 
children’s services that have been provided to a particular child or children, at the request of the 
Scottish Ministers. 

9. Subsection (3) provides that a joint inspection can cover all of Scotland or any part of 
Scotland.

10. Subsection (4) sets out the purposes of a joint inspection of children’s services.  The first 
purpose is to review and evaluate the effectiveness of the provision of the services which are 
being inspected. The purpose of any activity as set down in statute is a relevant factor in 
determining whether the handling of personal and sensitive information complies with the 
requirements of the Data Protection Act 1998 and the European Convention on Human Rights.  
It is also relevant to the provision at section 3(1A) of the Bill. It is also a stated purpose of an 
inspection that the joint inspection team should be able to submit their report and 
recommendations to Scottish Ministers, following the inspection.
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11. Subsection (5) provides that Ministers may set out in directions arrangements for the 
conduct of a children’s service inspection, such as which body is to co-ordinate the arrangements 
for the joint inspection.  

12. Subsection (5A) requires persons or bodies participating in a joint inspection to have 
regard to codes of practice prepared by Scottish Ministers giving practical and general advice 
and promoting desirable practices.  Matters such as the access to and the use and then destruction 
of confidential information are examples of the kind of matter which might be dealt with in such 
codes.

13. Subsection (6) lists the inspectorates and bodies who are able to become part of the joint 
inspection arrangement. Subsection (6)(g) empowers Scottish Ministers to add other persons or 
bodies to the list. 

Section 2: Participation in Inspections

14. Subsection (1) allows Scottish Ministers to require other persons or bodies to participate 
in the conduct of an inspection. This would enable Ministers to include lay people or specific 
organisations with particular knowledge or expertise in any aspect of services for children. 

15. Subsection (2) gives Ministers the powers to limit the extent and/or use of the section 3 
powers by persons required to act under subsection (1). In some cases, it would not be 
appropriate for a person or persons to have access to, for example, sensitive and personal 
information. Limiting their powers would ensure that the strict guarantees of confidentiality that 
will be set out in regulations and protocols are fulfilled.

Section 3: Regulations for Purposes of Joint Inspection 

16. Under subsection (1), the Scottish Ministers may by regulations make provision as to the 
following:

(a) The joint inspection team can be empowered to require all information that is 
considered necessary, to be shared with all participating bodies. This includes 
medical records. Direct access to personal information is considered essential but the 
Scottish Ministers are determined that access must be tightly governed and regulated 
through regulations and protocols.  

(b) The giving to a team member of an explanation of information produced. 

(c) The conditions under which information is to be held or further disclosed by a team 
member. 

(d) Team members may be authorised to enter premises for the purposes of an 
inspection.

(e) Team members may be authorised to disclose information of a particular nature to 
other persons of a specified description.
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(f) Criminal offences can be created in respect of any failure to comply with the 
regulations.  Such offences are punishable on summary conviction by a fine not 
exceeding level 4 on the standard scale (currently £2,500). 

17. Subsection (1A) makes further provision regarding the use of confidential information 
which a person participating in a joint inspection has obtained for the purpose of that inspection.  
Such information can not be used or disclosed other than for the purposes of the inspection 
unless disclosure is required to comply with an enactment or court order, to protect the welfare 
of a child or to prevent or detect crime. 

Part 2 - Social Work Services 

Section 4: Appointment of Social Work Inspectors

18. This section gives the Scottish Ministers power to appoint social work inspectors to carry 
out the functions conferred by this Bill or any other enactment.

Section 5: Functions of Inspectors

19. Subsection (1) requires inspectors to carry out reviews of, and investigations into, social 
work services and to encourage improvement in the provision of these services.

20. Subsection (2) provides that an inspection or investigation is to be conducted in 
accordance with a timetable approved by the Scottish Ministers and any directions issued by 
them.

21. Subsection (3) gives the Scottish Ministers the power to make regulations regarding the 
exercise of the functions of inspectors.  In particular, regulations may make provision for:

(a) Production of all information that is considered necessary to an inspector for the 
purpose of inspecting social work services. This includes all personal information 
that is held by social work service providers, other than relevant medical records.

(b) Production of relevant medical records, but only to a medically qualified 
inspector. “Relevant medical records” and “medically qualified inspector” are 
defined in section 7.

(c) The creation of criminal offences in respect of any failure to comply with the 
regulations.  Such criminal offences are punishable on summary conviction by a 
fine not exceeding level 4 on the standard scale (currently £2,500). 

Part 3: General 

Section 6: Regulations and Orders

22. This section makes provision concerning the Parliamentary procedure applicable in 
relation to regulations and orders made in exercise of powers in the Bill.  
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Section 7:  Interpretation

23. This section defines certain terms used in the Act.

Section 8:  Consequential Amendment and Repeals

24. This section makes an amendment and repeals in consequence of other provisions in the 
Bill.  Section 6 of the Social Work (Scotland) Act 1968 (which currently provides as to powers 
of entry and inspection for certain social work purposes) is repealed together with other statutory 
provisions which have subsequently amended that section.

Section 8A: Ancillary provision

25. This section allows Scottish Ministers by order to make any supplementary, incidental or 
consequential provision which they consider necessary or expedient.  Such provision must be for 
the purposes of, in consequence of, or for giving full effect to, the Act.  Provision can be made 
under this section which amends or repeals enactments but if it changes the text of an Act then it 
is subject to the procedure in section 6(4) of the Bill.

Section 9: Short Title and Commencement

26. This section provides that the Act comes into force on the day after Royal Assent.
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on-

(a) any-

(i) subordinate legislation laid before the Parliament;

(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter,

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1;

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation;

(c) general questions relating to powers to make subordinate legislation; and

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation.
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SP Paper 489 1 Session 2 (2006)

Subordinate Legislation Committee

2nd Report, 2006 (Session 2)

Joint Inspection of Children's Services and Inspection of Social Work 
Services (Scotland) Bill as amended at Stage 2

The Committee reports to the Parliament as follows—

Introduction

1. At its meeting on 17 January 2006, the Committee considered the inserted or 
substantially amended delegated powers provisions in the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill as 
amended at stage 2.  The Committee reports to the Parliament on such provisions 
under Rule 9.7.9 of Standing Orders.

2. Under Rule 9.7.10, the Executive provided a supplementary delegated 
powers memorandum (“DPM”) to the Committee, which is published at Annex A
to this report.

Delegated powers

3. The Committee considered and is content with the amendments made as set 
out in the DPM.  The Committee, in particular, welcomed the Executive’s 
responses to its concerns in relation to the provisions at section 3(1), 5(3) 
and section 7.

4. The Committee had also expressed concern that the Bill did not include 
provision for consequential or transitional arrangements as a result of repeals 
under section 8. The Committee notes that, while the Executive was content that it 
does not need to provide for transitional arrangements, it has brought forward an 
amendment which allows for further supplementary, incidental or consequential 
provision. The Committee is also content with this response.
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ANNEX A

SUPPLEMENTARY MEMORANDUM ON DELEGATED POWERS

LICENSING (SCOTLAND) BILL

Provisions Conferring Power to Make Subordinate Legislation

Purpose

This Memorandum has been prepared by the Scottish Executive to assist the 
Subordinate Legislation Committee in its consideration, of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill.  Stage 
2 of the Bill was on 21st December 2005 when a number of amendments were 
made.  This Memorandum describes provisions in the Bill conferring power to 
make subordinate legislation which were either introduced to the Bill or amended 
at Stage 2.  The Memorandum supplements the Executive’s Memorandum to the 
Subordinate Legislation Committee on the Bill as introduced.  Reference may also 
be made to the correspondence from the Committee to the Executive dated 8th

and 15th November 2005 and the Scottish Executive’s responses dated 11th

November and 1st December 2005. 

Background to the Bill

Part 1 of the Bill makes provision to enable inspection of children’s services jointly 
by any two or more persons or bodies listed in section 1(6) of the Bill or directed to 
participate under section 2(1).

Part 2 of the Bill makes provision to enable inspection of social work services.

Part 3 of the Bill makes provision in relation to regulations and orders made under 
the Bill, interpretation and other general matters.

A fuller description of the background to the Bill and the policy considerations is 
given in paragraphs 2 to 10 of the Memorandum on the Bill as introduced.
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PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE 
LEGISLATION INTRODUCED OR AMENDED AT STAGE 2

PART 1 – CHILDREN’S SERVICES; AND PART 2 – SOCIAL WORK SERVICES

Section 3(1) - power to make regulations for the purpose of a joint inspection

Section 5(3) – power to make regulations for the exercise of functions under 
section 5(1) of the Bill

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure:draft regulations to be laid and approved by 

affirmative resolution of the Scottish Parliament.

Following correspondence with the Committee the Executive undertook to 
introduce amendments at Stage 2 to specify on the face of the Bill the maximum 
possible penalty applicable to an offence created under regulations made under 
section 3(1) or 5(3).  

The Bill was duly amended at stage 2 so that section 3(1)(f) and 5(3)(g) now 
provide that only offences punishable on summary conviction by a fine not 
exceeding level 4 on the standard scale may be created in the regulations made 
under these sections.

PART 3 – GENERAL

Section 7 – Interpretation

Section 7 of the Bill as introduced defined “social work services functions” as such 
functions of a local authority as are prescribed by regulations.

In correspondence with the Executive the Committee expressed its concern that 
this provision had been left to subordinate legislation.  In response, the Executive 
undertook to bring forward an amendment at Stage 2 to include the definition on 
the face of the Bill.

The Bill was duly amended at stage 2 and the definition of social work services 
functions is now stated to be the functions under the enactments specified in 
section 7(2).

289



Subordinate Legislation Committee, 2nd Report, 2006 (Session 2) – ANNEX A

4

Section 7(3) – power to amend list of enactments in section 7(2)

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure:draft regulations to be laid and approved by 

affirmative resolution of the Scottish Parliament

As indicated in correspondence with the Committee the amendment at Stage 2 
putting the definition of social work services functions on the face of the Bill also 
included a power to amend the list of enactments by subordinate legislation.  

Reason for taking power

It is considered that the statutory basis for relevant local authority functions will 
develop in the future and this power will allow the definition of “social work 
services functions” to be kept in line with such developments.  This will ensure that 
the coverage of Part 2 inspections can be readily kept in line with developments in 
the social work services field.

Reason for choice of procedure

It is considered that since amendment of the list of enactments in section 7(2) will 
involve amendment of primary legislation the power should be subject to 
affirmative resolution procedure.

New Section 8A – Ancillary Provision

Power conferred on: The Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure:negative resolution of the Scottish Parliament 

except where the order adds to, replaces or omits 
any part of the text of an Act in which case draft 
order to be laid and approved by affirmative 
resolution of the Scottish Parliament.

In correspondence with the Executive, the Committee queried the lack of provision 
for transitional and consequential provision to be made by subordinate legislation.

The Executive considered this further and concluded that there was no need for a 
power to make transitional provision but that it may be necessary to make further 
supplementary, incidental or consequential provision.

The Bill was therefore amended at stage 2 to include a power to make such 
provision by subordinate legislation.

Reason for taking power

This power allows the Scottish Ministers to make provision for purely ancillary 
matters which may arise following the enactment of the Bill without having to have 
recourse to primary legislation.  The scope of the power is restricted in two 
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respects.  Firstly, it can only be used to make provisions which are incidental, 
supplemental or consequential. In addition those provisions must be for the 
purposes of, in consequence of or for giving fuller effect to the existing provisions 
of the Bill.

The Bill contains in section 8 some consequential amendments and repeals which 
have been identified as necessary.  Since introduction two further consequential 
amendments have been identified and these were included in the Bill by
amendment at Stage 2.   It is considered that there may be further such 
amendments and the inclusion of this new provision will allow these to be made 
without having to have recourse to primary legislation.

Reason for choice of procedure

It is considered that given the inherent limits on the scope of the power negative 
resolution procedure is appropriate for orders which do not alter the text of primary 
legislation.  Affirmative procedure is considered appropriate where the provision is 
altering primary legislation.

Section 6 – regulations and orders

This section makes provision in relation to regulations and orders made under the 
Bill.  It was amended at stage 2 to take account of the amendments to the Bill 
which provide in relation to order and regulation making powers.

The amendments to section 6 are as follows:-

• Section 6(3) is amended to provided that all orders under the Bill are 
subject to negative resolution procedure.  The exception is orders made 
under the new ancillary provision which add to, replace or omit any part 
of the text of an Act.

• Section 6(4) is amended to provide that all regulations and ancillary 
provision orders which add to, replace or omit any part of the text of an 
Act are subject to draft affirmative procedure.
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Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 9 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 3 

Lord James Douglas-Hamilton 
Supported by: Fiona Hyslop 

1 In section 3, page 3, line 20, at end insert— 

<(  ) An authorised person who uses confidential information which has been obtained as 
mentioned in subsection (1A) other than in a way mentioned in paragraphs (a) to (d) of 
that subsection commits an offence punishable on summary conviction by a fine not 
exceeding level 4 on the standard scale.> 

After section 8 

Lord James Douglas-Hamilton 

2 After section 8, insert— 

<Reports on operation and implementation of the Act 

The Scottish Ministers shall, as soon as practicable after the third anniversary of the date 
on which this Act comes into force and on a triennial basis thereafter— 

(a) prepare a report on the operation and implementation of this Act; and 

(b) lay the report before the Parliament.> 

SP Bill 49A-ML Session 2 (2006) 1
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Inspection of Social Work Services (Scotland) Bill 

Groupings of Amendments for Stage 3

This document provides procedural information which will assist in preparing for and 
following procedures on the above Bill. In this case the information provided consists solely 
of the list of groupings (that is, the order in which amendments will be debated). The text of 
the amendments set out in the order in which they will be debated is not attached on this 
occasion as the debating order is the same as the order in which the amendments appear in 
the Marshalled List. 

The time limit indicated is that set out in the timetabling motion to be considered by the 
Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on the 
groups must be concluded by the time indicated.

Group 1: Creation of offences for misuse of confidential information 
1

Group 2: Reports on operation and implementation of the Act 
2

Debate to end no later than 25 minutes after proceedings begin 

SP Bill 49A-G Session 2 (2006) 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 48 Session 2 

Meeting of the Parliament 

Thursday 19 January 2006  

Note: (DT) signifies a decision taken at Decision Time.

Business Motion: Bill Aitken, on behalf of the Parliamentary Bureau, moved S2M-
3836—That the Parliament agrees that, during Stage 3 of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill, debate 
on groups of amendments shall, subject to Rule 9.8.4A, be brought to a conclusion 
by the time limit indicated (that time limit being calculated from when the Stage 
begins and excluding any periods when other business is under consideration or 
when the meeting of the Parliament is suspended, other than a suspension following 
the first division in the Stage being called, or otherwise not in progress): 

Groups 1 and 2 – 25 minutes 

The motion was agreed to. 

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

Amendment 1 was disagreed to (by division) (For 40, Against 65, Abstentions 1) 

Amendment 2 was moved and, with the agreement of the Parliament, withdrawn. 

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill - Stage 3: The Deputy Minister for Education and Young People 
(Robert Brown) moved S2M-3783—That the Parliament agrees that the Joint 
Inspection of Children’s Services and Inspection of Social Work Services (Scotland) 
Bill be passed. 

After debate, the motion was agreed to (DT). 
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Business Motion 

15:54
The Deputy Presiding Officer (Murray Tosh): 

The next item of business is consideration of 
business motion S2M-3836, in the name of 
Margaret Curran, on behalf of the Parliamentary 
Bureau, setting out a timetable for stage 3 
consideration of the Joint Inspection of Children’s 
Services and Inspection of Social Work Services 
(Scotland) Bill. Given that Margaret Curran is not 
in the chamber, I invite Bill Aitken to move the 
motion.

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated (that time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when the meeting of the Parliament is suspended, other 
than a suspension following the first division in the Stage 
being called, or otherwise not in progress): 

Groups 1 and 2 – 25 minutes.—[Bill Aitken.]

Motion agreed to. 

Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill: 
Stage 3 

The Deputy Presiding Officer (Murray Tosh): 
We come to the stage 3 proceedings on the Joint 
Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill. I will start 
with the usual announcements about the 
procedure that will be followed. We will deal with 
the amendments to the bill and then move to the 
debate on the motion to pass the bill. Members will 
appreciate that, for those purposes, they should 
have before them the bill as amended at stage 2, 
the marshalled list, which contains all the 
amendments that have been selected for debate, 
and the groupings. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
this afternoon. The voting period for the first 
division will be 30 seconds. Thereafter, there will 
be a voting period of one minute for the first 
division after a debate. 

Section 3—Conduct of inspections 

The Deputy Presiding Officer: Group 1 relates 
to the creation of offences for misuse of 
confidential information. Amendment 1, in the 
name of Lord James Douglas-Hamilton, is the only 
amendment in the group. 

Lord James Douglas-Hamilton (Lothians) 
(Con): Amendment 1 would make the improper 
use of confidential medical information an offence 
punishable, on summary conviction, by a fine not 
exceeding level 4 on the standard scale. 

In his communication to the committee, the 
minister stated: 

“we consider that disciplinary action by employers and 
professional bodies provide sufficient sanction in the 
unlikely event of any such misuse of information gathered 
during an inspection.” 

He also said: 
“I would reiterate our view that professional codes of 

practice and the sanction of disciplinary action are sufficient 
to enforce the provisions in our amendment regarding the 
use of information obtained for the purposes of an 
inspection.” 

However, the minister’s response does not 
render redundant the case for the amendment. We 
are all well aware that the British Medical 
Association and local doctors are seriously 
concerned in case confidential medical information 
should slip out inadvertently into the public 
domain. As it is the season of Robert Burns, I am 
tempted to say: 
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"The best laid schemes o’ Mice an’ Men 
Gang aft agley". 

The purpose of my amendment is to reassure 
the medical profession that these matters are not 
being deal with lightly and that improper and 
unauthorised use of medical information will be 
taken seriously. 

I am well aware that the minister says that an 
offending individual can be sacked on the spot. 
However, I believe that, in the words of Sir 
Winston Churchill, 
“There is more error than malice in human affairs” 

and that it is not beyond the bounds of possibility 
that excessive workloads could inadvertently lead 
to unintended effects. Furthermore, the offence 
would be a much lesser sanction than sacking, as 
it would involve only a fine of up to £2,000. 

Even so, bearing in mind that we are aware of 
no breaches of confidentiality by Her Majesty’s 
inspectors on any occasion, I recognise that this 
provision might well never have to be relied on. If 
so, that will be an altogether satisfactory state of 
affairs. However, amendment 1 would still serve 
as an extremely valuable signal to Scotland’s 
medical profession that, in the sensitive area of 
medical confidentiality, every effort will be made to 
maintain the highest standards. 

I move amendment 1. 

Iain Smith (North East Fife) (LD): As Lord 
James Douglas-Hamilton highlighted, the 
confidentiality of medical records was one of the 
major issues that the committee grappled with 
throughout the passage of the bill. The key 
changes that we made at stage 2 related to 
making it explicit in the bill that confidential 
information must remain confidential for the 
purposes for which it was gathered. Section 3(1A), 
which contains that change, is sufficient to deal 
with the concerns that have been raised by the 
medical profession, to which Lord James Douglas-
Hamilton referred. I do not think there is any need 
to go further than to say to someone who is 
employed as an inspector in one of our 
inspectorates that, if they breach the provision, 
they will have contravened an act of Parliament. 
That should ensure that the appropriate 
disciplinary action is taken. In some cases, the 
breach will be viewed as gross misconduct, 
leading to instant dismissal. If the breach were 
inadvertent, as Lord James Douglas-Hamilton 
suggested that it might be, the sanction that would 
be imposed by the employers would probably be 
more lenient. 

The amendment that was agreed to at stage 2, 
in line with the intention of the Parliament, is 
sufficient to ensure confidentiality and to reassure 
the medical profession. 

16:00
Fiona Hyslop (Lothians) (SNP): I support 

amendment 1, in the name of Lord James 
Douglas-Hamilton. I supported it by signing the 
original amendment. As other members have said, 
the issue of confidentiality has been key in the 
debate on the bill, which is fast-track legislation. 
We should respect the views and concerns of the 
medical profession, especially on the issue of 
confidentiality. I thank the minister for paying close 
attention to the concerns that were raised by the 
Parliament at stage 1 and in the amendments that 
were lodged at stage 2, and for introducing the 
issue of confidentiality into the bill. Had we not had 
the pressure of scrutiny of the bill by members of 
all parties, I do not think that the duty of 
confidentiality would necessarily have been 
included; it was not in the bill originally. 

If there is a breach of that confidentiality, should 
it be dealt with through internal disciplinary 
processes, or do we recognise that, because of its 
serious import, some form of judicial response—in 
this case, a fine—should be signalled? The 
concerns of the medical profession are sufficient 
for us to say that we do not think that breach of 
confidentiality should be dealt with internally in an 
employment situation. We recognise those 
concerns and we want to send out a clear signal 
that any breach of confidentiality carries a social 
penalty and will be met with a judicial response. 

We have come some distance, but the provision 
for fines would go a great deal further towards 
reassuring the medical profession that we respect 
issues of confidentiality. We want to ensure that 
the bill contains a clear signal that breach of 
confidentiality will be disciplined not through 
internal employment measures, but through 
judicial response. As Lord James Douglas-
Hamilton said, such a response would be required 
only rarely. I think that it is the responsibility of the 
Parliament to give that reassurance to the medical 
profession. 

Dr Elaine Murray (Dumfries) (Lab): As other 
members have said, the issue of confidentiality 
was much discussed by the committee as a matter 
of concern. As a result, the Executive lodged an 
amendment at stage 2 to take on board some of 
the concerns that were discussed. 

If we go as far as Lord James Douglas-Hamilton 
and Fiona Hyslop wish us to go, we will make the 
inspectorate subject to a series of penalties to 
which no other inspectorate is subject. No other 
inspection agency in Scotland is subject to the 
offence of a breach of confidentiality; I question 
why we should have to introduce that offence for 
this specific group of inspectors. 

Some members of the medical profession do not 
share the British Medical Association’s concerns. 
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The BMA has particular concerns that were not 
echoed by paediatricians, for example. 

Finally, why should we consider breaches of 
confidence in relation to medical records as 
different from breaches of confidence in relation to 
social work records? Social work records may 
contain information that could be more damaging 
to the individual concerned than their medical 
records. 

The Deputy Minister for Education and 
Young People (Robert Brown): I am not at all 
persuaded by the case that has been put to 
Parliament this afternoon by Lord James Douglas-
Hamilton and Fiona Hyslop. The Executive is fully 
aware of the importance of confidentiality in the bill 
and in the manoeuvrings that take place in support 
of the inspection process. From the beginning of 
the bill process, we have been cautious and 
concerned to look at that in considerable detail, 
and we have been assisted by the work of the 
committee in that regard. 

There seems to be a fairly weak case for hauling 
a series of inspectors before our overworked 
courts in order to fine them for what Lord James 
Douglas-Hamilton describes as inadvertent 
overwork. I am not impressed by the logical 
reasoning behind that, especially concerning the 
inadvertence aspect. Frankly, inadvertence—as I 
am sure Lord James Douglas-Hamilton will 
know—is not a basis for any kind of criminal 
offence in this matter. I am all for sending signals, 
but I am not for sending signals by way of fining 
people. That does not seem to be the way in 
which to do it, unless there is a cause made 
beyond that. 

I think that we should be guided by the 
underlying message of the Education Committee’s 
stage 1 report, with which the Executive fully 
agreed. Although there was no fundamental 
disagreement with the principles of the bill, the 
report identified a need to provide reassurance 
among a range of interests—not just medics, but 
social workers and others—that the confidentiality 
of children and their families would be 
safeguarded. The report recognised that there is a 
need to build confidence and understanding in the 
joint inspection process. Working with the 
committee, we have built in a number of measures 
to provide that reassurance. 

Most important, we have introduced in the bill a 
duty of confidentiality, which has been mentioned. 
A new duty will not be introduced, as the duty 
already existed, but the duty has been declared in 
the bill, which is important. The duty will require all 
members of the joint inspection team not to 
disclose confidential information, although there 
are some prescribed exceptions. 

That duty of confidentiality will be of great 
benefit, but I fail to see how the introduction of the 

offence in question would add any further value. 
No other inspectorate in Scotland is subject to 
such a provision; indeed, those same inspectors 
would not be subject to any such offence when 
they were acting in a single inspection. The 
Executive does not know of any example of a 
breach of confidentiality by any of Scotland’s 
inspectorates or regulatory bodies. Why would we 
want to legislate for an eventuality that has never 
occurred? In the law-making process, the 
Parliament has always considered the mischief 
that it is trying to mend and asked whether that 
mischief is based on fact and reality. If it is, we will 
do something; if it is not, we should not legislate. 

The Education Committee noted in its stage 1 
report that only limited provision exists for such 
offences in England and Wales. The Health and 
Social Care (Community Health and Standards) 
Act 2003 provides for offences, but only in relation 
to confidential personal health information that has 
been obtained by the Commission for Healthcare 
Audit and Inspection, which is interesting. We are 
talking about a minor exchange in that regard. We 
are not in the business of creating unnecessary 
criminal offences. 

The draft code of practice for the joint inspection 
of child protection services, with the duty of 
confidentiality, as recommended by the Education 
Committee, will address in detail how confidential 
information will be handled in full compliance with 
the Data Protection Act 1998 and the European 
convention on human rights. The draft code was 
circulated last week to all members of the 
Education Committee and it will be issued again 
externally by the end of January. Again, as a result 
of helpful discussion with the committee, the bill as 
amended at stage 2 will require the joint inspection 
team to have official and formal regard to the 
code. 

Elaine Murray made a good point about whether 
there is something different about medical records. 
Medical records are important and there has 
always been concern about them, but, to be 
honest, social work records also contain 
substantial and important personal information. No 
distinction can be made in real terms between the 
different sorts of record in our approach to the bill. 

I am confident that the requirements in the bill, 
with the joint inspection team’s professional codes 
and the individual contracts of employment that 
Lord James Douglas-Hamilton rightly talked about, 
will provide sufficient sanction in the unlikely event 
of any misuse of confidential information that is 
gathered during an inspection. 

I hope that what I have said and our having 
gone over the issue for the Official Report will 
satisfy Lord James Douglas-Hamilton. I urge him 
to seek to withdraw amendment 1. 
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Christine Grahame (South of Scotland) 
(SNP): On a point of order, Presiding Officer. I 
thought that I was having a senior moment, but I 
am glad to say that I have not been having one. 
The bill, as introduced, is available for members, 
but there are no copies of the bill as amended at 
stage 2, which makes things difficult for members. 
I wonder whether those bills could be replaced. 

The Deputy Presiding Officer (Trish 
Godman): I will attend to that and get the right 
bills sent to the back of the chamber. 

Lord James Douglas-Hamilton: I thank the 
minister for his conciliatory reply. However, we 
think that a signal should be given to reassure the 
medical profession, and therefore I will press 
amendment 1. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the meeting for five minutes to 
allow members to get to the chamber. There will 
then be a 30-second voting period. 

16:08
Meeting suspended. 

16:13
On resuming— 

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  

McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
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Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 40, Against 65, Abstentions 1. 

Amendment 1 disagreed to. 

After section 8 

16:15
The Deputy Presiding Officer: Group 2 is on 

reports on operation and implementation of the 
act. Amendment 2, in the name of Lord James 
Douglas-Hamilton, is the only amendment in the 
group. 

Lord James Douglas-Hamilton: During the 
bill’s committee stages, the Deputy Minister for 
Education and Young People acknowledged that 
the legislation would be reviewed. In his recent 
letter of January 2006, he wrote: 

“I stated at Stage Two that we will conduct a further 
review of the legislation and the Code … I cannot yet 
provide details of the timescales but it will be before the 
planned pilot children’s services joint inspections currently 
scheduled for 2007.” 

Those commitments will give some reassurance to 
the medical profession. However, in view of the 
bill’s accelerated timescale, it would be 
appropriate for reviews to take place on the same 
cycle as that of the parliamentary budget process, 
just in case anything unforeseen should emerge. 
An example of an unforeseen happening is the 
possibility that changes might be made to 
ministerial portfolios, as those have been known to 
arise from time to time. 

Although the present ministers are committed to 
reviewing the legislation, how do we know that 
other ministers in the future would be ready to 
honour that commitment if the legislation places 
no obligation on them to do so? Of course, it will 
be suggested that our present ministers would 
always act reasonably, but what will happen if 
future ministers wished to dispense with the need 
for a review? Cannot we put in place a safeguard 
to prevent such a thing from happening? I believe 
that we can do so by agreeing to the amendment. 
I call on the minister to accept this reasonable 
request. 

I move amendment 2. 

Fiona Hyslop: I think that Lord James Douglas-
Hamilton was offering faint praise for the deputy 
minister. I understand Lord James’s argument, 
although he used precisely the same reasoning 
during previous stages to suggest that the bill 
should have a sunset clause. 

Child protection cuts to the heart of many 
serious concerns that have been raised over the 
past few weeks, especially the issue of sex 
offenders teaching in schools. Although that issue 
arose down south—I am not saying that sex 
offenders have taught in Scottish schools—the 
issues surrounding the list of those who are 
disqualified from working with children is pertinent 
to the debate. We have yet to hear a ministerial 
statement on that from Peter Peacock—I would 
like to hear his statement sooner rather than 
later—but it looks likely that the Parliament will 
need to review the content of the Protection of 
Children (Scotland) Act 2003 in the context of 
improving child protection. Therefore, the 
Parliament is already being required to review 
legislation on child protection regularly and as a 
matter of course. 

We should bear in mind the fact that the 
Education Committee was concerned about the 
Executive’s implementation of child protection 
services generally. In 2004, the committee 
published a report that criticised—and, where 
appropriate, commended—action that was being 
taken on child protection. The Parliament has a 
good track record on identifying and reviewing 
such legislation. 

I understand the argument that Lord James has 
made, but I believe that amendment 2 would set 
the wrong precedent. I will be extremely surprised 
if the Executive and Parliament do not review the 
legislation, as I expect that a review of the 
Protection of Children (Scotland) Act 2003 will be 
undertaken as part of the minister’s planned new 
legislation, of which he will inform the Parliament 
at some point. On that basis, the Scottish National 
Party will not support amendment 2. 

Iain Smith: I, too, will not support amendment 2. 
Ministers have given adequate assurances that 
the legislation will be reviewed in good time before 
the general inspections of children’s services start 
in 2008. Ministers have stated that, if issues arise 
from those joint inspections of child protection 
services, they will be addressed as urgently as is 
required to ensure that the problems are sorted 
out. For that reason, I see no need for a statutory 
basis for a three-year review. Indeed, a statutory 
requirement that a review be conducted every 
three years might cause delay if the Executive 
found that it required to introduce changes more 
quickly.

Dr Murray: I, too, will not support amendment 2. 
The Conservatives have a bit of a fashion for 
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sunset clauses, which they have previously tried to 
suggest should be introduced. I see no reason 
why a requirement should be placed on the face of 
the bill that the legislation be reviewed every three 
years in perpetuity, given that that does not 
happen with other pieces of legislation. 

I was intrigued by Lord James’s reference to evil 
future ministers. I just wonder what sort of alliance 
he foresees happening in the Parliament in the 
future.

Robert Brown: I thank Lord James Douglas-
Hamilton for moving amendment 2, because it 
allows us to reiterate the fact that the Executive 
and the committee have approached this matter 
with great care. I am not sure whether the member 
has inside information about either my future or 
that of the Minister for Education and Young 
People. I would be interested to talk to him about 
that afterwards. 

The bottom line is that the committee’s stage 1 
report and subsequent consideration suggested 
that a review of the legislation and the code of 
practice would be useful. We agree. As Iain Smith 
pointed out, our proposal is more radical than the 
amendment, because we want to move much 
more quickly to review the legislation than three 
years after the implementation of the act. 

I have proposed to the committee that there 
should be a review of the legislation and of the 
code in advance of the pilot joint inspections of 
children’s services, which are scheduled for 2007. 
We would want to take into account the operation 
and early findings of the joint inspection of child 
protection services, which will be under way as 
soon as the legislation is commenced and from 
which we will learn quite a lot. I also want to 
include in the review the results of the consultation 
on the principles and methodology of the joint 
inspection of wider children’s services, which 
began last October. A major conference is 
planned for April and detailed work on the 
methodology and code of practice for wider 
children’s services will last over the course of the 
year. In a sense, an on-going review is taking 
place.

We need to give further consideration to the 
timing of a more formal review. However, as I 
have said, it will be before the planned 2007 pilots. 
It is also intended that the committee should be 
involved in the review, rather than just that 
ministers should report to the Parliament, as the 
amendment suggests. That is essential and 
echoes the way in which we have operated with 
committees on a number of other bills. 

I hope that Lord James Douglas-Hamilton will 
accept my assurances as sufficient and 
satisfactory and that he will seek leave to withdraw 
his amendment. 

Lord James Douglas-Hamilton: In view of the 
very strong and reassuring commitment that the 
minister has given and his willingness to consult 
the Education Committee at all necessary stages, 
it is unnecessary for me to press the amendment. 

Amendment 2, by agreement, withdrawn. 
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Joint Inspection of Children’s 
Services and Inspection of Social 

Work Services (Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-3783, in the name of Peter 
Peacock, that the Parliament agrees that the Joint 
Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Bill be passed. 

16:22
The Minister for Education and Young People 

(Peter Peacock): I thank members of the Scottish 
Parliament, especially members of the Education 
Committee, for the thoughtful and considered way 
in which they have dealt with the proposals that 
we have brought forward through the bill. I thank 
the committee clerks and the staff of the Education 
Department for the hard work that they have done, 
and I thank in particular Robert Brown for piloting 
the bill through stage 2. 

The Education Committee’s report, the evidence 
that was received by the committee and the 
results of the widespread consultation on the 
proposals for joint inspection demonstrated 
overwhelming support for the principle of joint 
inspection and the contribution that it can make to 
the continuous and sustained improvement of 
children’s services. The bill is important, so we are 
very grateful for all parties’ agreeing to consider its 
provisions on an accelerated timescale and for 
their co-operation in doing so. 

From the outset, we recognised the importance 
of ensuring that the bill was short and tightly 
focused on providing the joint inspection team with 
the legal powers to do its job. For the purposes of 
joint inspection of child protection services, the 
joint inspection team needs to evaluate whether 
local services are working together to keep 
children safe and protected. The bill enables a 
joint inspection team to work together to use real-
life case studies to assess, from the perspective of 
the child, whether or not an area’s child protection 
services have protected children adequately. That 
would not be possible without the bill. Although we 
wanted to keep the bill short, the amendments that 
have been agreed to, partly as a result of 
consideration by the Education Committee, will 
enhance the bill’s provisions considerably. 

I want to highlight two important areas. First, in 
its stage 1 report the committee recommended 
that we place a requirement on the joint inspection 
team to have regard to a code of practice that 
would be published by Scottish ministers. We had 
already drafted a protocol setting out how a joint 
inspection would be conducted, but the committee 
considered that that should be given statutory 

authority. Members felt that the code of practice 
would help to provide reassurance on how the 
principle of seeking consent will be applied in line 
with the purpose of inspections, and on the 
arrangements for maintaining the confidentiality of 
individual records. I agree with the committee that 
the code will help to build confidence and 
understanding into the joint inspection process. 
We have circulated a draft code of practice on the 
joint inspection of child protection services to 
Education Committee members. Next week, it will 
be reissued to all relevant external interests and 
finalised in time for the act’s commencement. 

Karen Gillon (Clydesdale) (Lab): The minister 
will be aware of concerns that general 
practitioners in my constituency have expressed 
about safeguards for young people, particularly 
young women, who seek advice on sexual health. 
Will he consider whether such concerns could best 
be addressed either through the guidance or 
through the code of practice in order to ensure that 
we do not, at the same time as we introduce the 
new child protection measures, discourage people 
from seeking appropriate advice from their GPs? 

Peter Peacock: Karen Gillon’s intervention is 
timely; I am just about to set out how we will 
approach that matter and I acknowledge the 
concerns that she has highlighted. The Education 
Committee carefully considered the matter and 
has accepted our reassurances about how we 
want to handle it. 

Quite separately, an additional code of practice 
will be developed as part of the consultation on the 
introduction of joint inspection of wider children’s 
services. I do not expect the code to differ 
substantially from its current draft, apart from one 
important exception that will address Karen 
Gillon’s point: it will now set out how consent will 
be achieved in line with the particular services to 
be inspected, and it will address the question 
whether the code should be applied differently to 
reflect the ages and stages of development of the 
children involved. 

In his response to amendment 2, Robert Brown 
stated that the legislation and the code will be 
reviewed. I will return to the Education Committee, 
which will be involved in the review, to give 
members further details and timescales. I assure 
all members that that review will take place before 
the planned pilot joint inspections of children’s 
services, which are at the moment planned for 
2007.

We have also worked hard with the committee to 
provide reassurance on the important issue of 
confidentiality. There has been no disagreement 
over the central thrust of the joint inspection 
methodology, but in order to ensure that robust 
information is held on children’s experiences, the 
joint inspection team must have access to 
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children’s individual records. There is widespread 
recognition that all the inspectorates and 
regulatory bodies have an impeccable track record 
in maintaining the confidentiality of personal 
records. We do not know of any complaint that 
confidentiality has been breached; in any case, 
members of the organisations are bound by their 
contracts of employment and by professional 
codes. Nevertheless, we agreed fully with the 
committee’s view that additional reassurance 
would be helpful. 

Because it is important to reinforce the 
commitment that we all share to ensure that 
personal information is not disclosed 
inappropriately, we introduced at stage 2 a duty of 
confidentiality to reinforce the requirement on 
members of the joint inspection team not to 
disclose confidential personal information. That 
amendment, together with the professional codes 
of conduct and contracts of employment, should 
reassure everyone who is concerned that 
inspectors take confidentiality seriously and that a 
robust framework to handle confidential 
information will be in place. There is no doubt that 
confidentiality is fundamental to everyone who has 
an interest in children’s services. 

At stage 2, Ken Macintosh emphasised that, in 
child protection matters, it is best to share 
information no matter what a person’s professional 
obligations might be. The bill provides a 
framework that clarifies the circumstances in 
which that can be done and sets out how 
information can be shared in compliance with the 
Data Protection Act 1998 and with requirements 
under the European convention on human rights. 

Other useful points have been made in the 
debate. I will ask the joint inspection team to 
ensure that those points are reflected in the 
development of the joint inspection regime. For 
example, I know that Robert Brown has had a 
useful discussion with Rosemary Byrne about a 
particular issue involving Communities Scotland 
and that, at stage 2, Scott Barrie highlighted the 
importance of taking on board children’s views. 

Despite the challenging timescales, we have 
developed a bill that will enable the joint inspection 
of child protection services to proceed within the 
next month or so, and which will give 
inspectorates the powers to develop and deliver a 
robust joint inspection process to support the on-
going improvement of child protection services. 

The bill provides those powers hand in hand 
with reassurances that are necessary to build 
confidence in the process among all the relevant 
professionals and, crucially, among children and 
their families. 

I move, 

That the Parliament agrees that the Joint Inspection of 
Children’s Services and Inspection of Social Work Services 
(Scotland) Bill be passed. 

16:29
Fiona Hyslop (Lothians) (SNP): I rise to 

support the motion. The Scottish National Party 
has agreed from the outset to co-operate with 
ministers to ensure that, although the bill would be 
given proper scrutiny, it would be fast-tracked to 
allow joint inspections to continue. There is no 
more serious issue than child protection and, in 
recent weeks, society’s views with regard to the 
risks to children have become clear. 

We know from statistics that, unfortunately, 
children who are most at risk are often at risk from 
people whom they know, such as family members. 
It is sad that in the heat and light of the headlines, 
attention is given to stranger danger and the 
bureaucracy of lists that do not necessarily 
guarantee protection when, at the end of the day, 
children are attacked by people and not by 
bureaucracy or the lack of it. We can ensure that 
the state, in all its forms, whether at national and 
parliamentary level or at council level, puts its 
operations in order so that we can be proactive in 
ensuring that children are protected. That is why I 
strongly support joint inspections. 

Interestingly, some of the controversy 
surrounding the differences between the 
legislation in Scotland and that in England has 
been played out in recent weeks. As part of the 
scrutiny of the legislation, it has been interesting to 
see the differences between joint inspections in 
Scotland and those in England. By the time the 
legislation is complete, the concentration on child 
protection in Scotland should lead to a more 
robust system of child protection and investigation 
of services than exists in England. 

In its original child protection inquiry report, the 
Education Committee expressed concerns about 
the timescale for the implementation of certain 
protection measures, not the least of which is 
inspection. We are therefore keen to get 
implementation back on track. I refer the minister 
to one issue of concern. There are things that 
prevent the state in all its forms from supporting 
children—sometimes it is lack of resources, 
sometimes it is lack of people and sometimes it is 
lack of leadership. 

I have a concern to raise with the minister and I 
hope that he will take action on it by bringing it to 
the attention of the inspectorates. It is to do with 
the City of Edinburgh Council, which has in recent 
weeks made clear its response to the Social Work 
Inspection Agency’s inquiry in the Western Isles. 
That inquiry was pertinent to the bill. From the sad 
case of Caleb Ness and the recommendations of 
the O’Brien report, members will remember that 
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the key issue was not necessarily a lack of social 
workers, but a lack of bureaucratic back-up 
through secretarial support. In its response to the 
inquiry, the City of Edinburgh Council said that the 
change to existing practice—the exchange of 
records—will 
“be difficult to implement in Edinburgh, given the current 
inadequacy of the administration support for child-
protection work, in terms of the typing of case notes, filing 
and photocopying.” 

The “typing of case notes” means the typing of 
current case notes. I would be appalled if there 
was vulnerability in the exchange of information 
and communication between agencies because of 
a lack of secretarial support for child protection 
cases. In the light of that, and in the light of the 
experiences that we have had in Edinburgh, I ask 
the minister to consider asking the joint inspection 
team to look at the City of Edinburgh Council first 
when the inspections get back on track. 

I return to the bill. The Education Committee 
made good progress and its scrutiny achieved the 
duty of confidentiality that is now contained in the 
bill. The Parliament is sometimes at its best when 
there is co-operation between ministers and 
members of the Opposition; the bill is another 
example in which that has worked to good effect. I 
say to the minister in good spirit that I hope that 
any future child protection legislation will be 
treated in the same way. I therefore invite him to 
make an early statement to Parliament and to 
other interested parties about his plans for future 
legislation resulting from the Bichard inquiry and 
recent events. 

I draw particular attention to the protocols. Karen 
Gillon made a point about young women seeking 
sex advice from doctors. There is an issue about 
there being different protocols. On that, too, we 
made advances, and the minister knows that I 
pressed the issue. There will be separate 
protocols for child protection and for children’s 
services, which will allay some of the fears and 
concerns that we have heard from the medical 
profession. 

Joint inspections and child protection itself will 
operate only if the all the players co-operate 
proactively and not defensively just because an 
act says that they must. That is the spirit of the bill, 
so I am pleased that we have come so far. The 
jury is out on how successful the legislation will be, 
as it will always be in child protection cases, but I 
am pleased to give the SNP’s support to the bill. 

16:34
Lord James Douglas-Hamilton (Lothians) 

(Con): I must thank parliamentary colleagues, 
ministers and the clerks for the positive and 
constructive way they have dealt with an 

extremely sensitive subject in which 
misunderstanding could have arisen had not 
immense care and understanding been used. 

I believe that Parliament is discharging its duties 
fairly and objectively in relation to achieving the 
most appropriate balance between the protection 
of at-risk children and the retention of medical 
confidentiality. The protection of at-risk children is 
paramount and I am grateful for the opportunity to 
contribute a few words on the matter. 

We all accept that it is our inescapable duty to 
protect children and, in this context, at-risk 
children in particular. In carrying out this 
commitment, we have had to accept a degree of 
urgency in introducing the legislation in order to 
ensure that no children are left with insecure 
systems in place for the joint inspection of child 
protection services. Nonetheless, the bill’s 
compressed timescale introduces the possibility 
that unforeseen or unintended consequences 
could arise. I am therefore grateful to the minister 
for his renewed commitment to conduct a review.  

I should also mention that members of the 
medical profession have expressed concern that 
not all their members are aware of the bill. The 
British Medical Association said that doctors may 
feel that the bill takes a confrontational approach 
to accessing records. For example, inspectors will 
be able to enter general practitioners’ surgeries 
and demand access to patient records. If access is 
refused, the GP could be found guilty of 
committing an offence. If GPs are not made aware 
of the legislation’s details, they could seek to 
protect the confidentiality of their patients from 
inspectors. We therefore welcome the minister’s 
assurance that appropriate targeted information 
for health practitioners on joint inspections of 
children’s services and data sharing and 
confidentiality will be discussed with 
representative health bodies. I ask the minister to 
include the BMA in particular in such discussions, 
with a view to ensuring that the legislation can be 
applied effectively with a light touch. 

In addition, there is what I might describe as the 
Karen Gillon point. It has been made clear to me 
that doctors have substantial concerns that, unless 
robust safeguards are in place to ensure that 
patient anonymity is preserved, the relationship of 
trust between patients and doctors could be 
damaged and possibly undermined. I might have 
wished for a further safeguard in the bill, but I will 
certainly support the bill, along with my 
colleagues, because I believe that any teething 
troubles in the application of the legislation will be 
picked up in the review and that corrective action 
can be introduced, if necessary. 

It appears that I was the only MSP who had the 
temerity to lodge stage 3 amendments to the bill, 
but even though they were not agreed to, we are 

303



22601 19 JANUARY 2006 22602 

able to support the bill with a thoroughly clear 
conscience, safe in the certain knowledge that 
there will be a review, which could be of 
assistance to the medical profession, and 
recognising that great efforts have been made to 
put appropriate safeguards in place. 

16:38
Iain Smith (North East Fife) (LD): This is the 

first bill that I have had the privilege of being able 
to take through as convener of a committee, being 
convener of the Education Committee. I hope that 
other bills go through with such smoothness. 

The work of the committee and members’ co-
operation in ensuring the passage of this important 
bill and, indeed, the support and co-operation of 
the Scottish Executive and ministers in ensuring 
that the concerns that were expressed by the 
Education Committee were addressed are an 
example of the Parliament’s committee system 
working at its best. We showed that the Scottish 
Parliament’s legislative process can be effective 
and that it can respond speedily and thoroughly to 
issues without there being a diminution of the 
necessary scrutiny of legislation. I record my 
thanks to the members of the Education 
Committee and, of course, to the committee clerks 
for the work that they have done throughout the 
bill’s progress. 

Although we had a truncated stage 1, I do not 
think that we were anything other than thorough. 
Stage 1 highlighted the need for the legislation to 
ensure that effective joint inspections of child 
protection were put in place quickly. Recent 
events south of the border have highlighted again 
how important that is. Time and again, child 
protection inquiries have highlighted failures in 
communication between agencies as being a 
significant factor in the failings in such cases. One 
such case that happened recently in Tayport in my 
constituency involved the sad death of Karen 
Dewar, who was murdered. Social work services 
and the police seemed to fail to communicate 
effectively in the circumstances that led to that 
unfortunate incident almost a year ago. 

It is important that agencies and people such as 
the police, social work, schools, health visitors and 
GPs work together to ensure that they develop 
effective and co-ordinated child protection plans 
along with the integrated children’s services plans 
that they are required to produce. 

It must be stressed again that the purpose of the 
bill is not to second-guess the judgments of 
professionals, but to ensure that systems are in 
place and working effectively to ensure the 
protection of children. 

It is essential that the inspections of child 
protection services get under way now, which is 

why the committee agreed to fast track the bill. We 
expressed several concerns at stage 1, 
particularly in relation to the confidentiality of 
medical information, which has been the focus of 
the stage 1 debate and today’s debate. The 
medical profession and organisations that 
represent children’s interests are understandably 
concerned that children should have assurances 
and absolute confidence that, when they seek 
medical advice, both the advice and the fact that 
they have sought it will be kept confidential. The 
Executive’s amendments to the bill at stage 2 and 
the protocols and guidance that will be produced 
will help to ensure that confidentiality is 
maintained. [Interruption.] Sorry—it was on 
vibrate, but never mind. 

The Deputy Minister for Justice (Hugh 
Henry): Too much information. [Laughter.]

Iain Smith: Indeed. I apologise to members for 
that noise. 

Measures will be put in place to ensure that 
records are inspected only for the purposes for 
which they are required, that anonyminisation—
“anonymisation” is a very difficult word to say and I 
did not say it right—of the records takes place, 
and that the records are destroyed a year after the 
report is produced. It will be almost impossible, a 
year after the event, to trace back the individual 
records that were used. 

Another important point is that only people who 
were on the child protection register in the 
previous year will be the subject of child protection 
inspections. It is important to bear it in mind that 
the inspections will not go back years and years 
and that people will not have issues dragged out 
of the past that are no longer relevant in their lives. 
The purpose of child protection legislation is to 
ensure that children are protected from harm. I 
urge ministers to ensure that, if evidence emerges 
that children are putting themselves at risk of harm 
by not seeking appropriate medical advice 
because, as Karen Gillon suggested, of fear that 
the advice will not be treated confidentially, they 
will produce appropriate amendments to the act, 
the guidance or the protocols—whichever is most 
important—to address the concerns. 

Finally, it is important that consultation of the 
Education Committee and children take place 
before and during the review of the legislation and 
before the general joint inspections begin in 2007-
08.

16:42
Eleanor Scott (Highlands and Islands) 

(Green): I, too, support the bill. I thank the 
Education Committee, which greatly improved the 
bill at stage 2. I also thank the Executive, for 
responding positively to suggestions that were 
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made, and the minister, for responding to 
concerns that I and other members raised during 
stage 1. 

I have two concerns, which relate to 
confidentiality and consent. In a sense, the child 
protection part of the inspections is probably the 
least controversial part, because we accept the 
need for inspectors to see whether agencies are 
working together to protect children. The children 
who are involved will already have had their 
confidentiality breached, for the one reason that 
overrides patient confidentiality, and information 
will have been shared between the agencies. As 
far as child protection goes, we just have to get on 
with that process. I am glad that the bill will make it 
possible for the professions to work together. 

I approve of the extension of the bill to cover 
other children’s services, but the BMA has called 
on the Scottish ministers 
“to give a firm commitment that the process for inspection 
of children’s services will include a requirement to seek 
explicit consent before allowing access to confidential 
medical records.” 

That point should be taken on board because 
confidentiality might be breached not in the child’s 
interests, but in the interests of service provision. 
That is a slightly different issue, so consent should 
be explicit rather than implied. 

I welcome the bill, as do my former colleagues in 
community paediatrics, because it will allow them 
to get on with what they want to do. 

16:44
Ms Rosemary Byrne (South of Scotland) 

(SSP): I support the bill. The Education 
Committee, of which I am a member, has done a 
great deal of work to get the bill into its present 
form. A number of issues remain, but we must 
thank the minister for listening and intervening as 
much as he did in trying to sort out the issues that 
the committee raised. 

During the progress of the bill through stages 1 
and 2, a number of issues were raised regarding 
the sharing with non-medical people of confidential 
records without informed consent. We have heard 
a lot about that and the BMA believes that it could 
put a strain on patient-doctor relationships. During 
stage 2, the deputy minister Robert Brown made a 
commitment to a separate protocol for inspection 
of children’s services. That is to be welcomed, but 
the BMA continues to express concern and is 
unable to support the bill. I therefore ask the 
minister to continue to participate in a dialogue 
with the BMA and to monitor the situation closely. 

I thank the deputy minister for his assurances 
regarding my concerns about children and young 
people who live with drug and alcohol misusing 

parents, and I hope that we can be assured that 
issues about children in homeless families will be 
taken into account. It is important that we 
scrutinise what our local authorities are doing with 
the protocols and how they are joining up services. 
It would do no harm to write to them to ask how 
they join up social services, homelessness teams, 
schools, education and so on. I am assured that 
joint inspections can consider those areas if there 
is a need to do so. 

There is no room for complacency—if in the 
future there are gaps that we can point to, we 
should seek to do that as much as we can. The bill 
is a wide piece of legislation to protect children. I 
welcome it, but I hope that we can keep an eye on 
the situation as it progresses.  

The Deputy Presiding Officer: Before I move 
to the wind-up speeches, to ensure that I can call 
everyone who wishes to speak I have taken a 
minute off everyone except Lord James Douglas-
Hamilton, who had only a minute anyway. 

16:46
Dr Elaine Murray (Dumfries) (Lab): Labour’s 

manifesto in 2003 stated: 
“The measure of the society we are building will be the 

quality of the protection it offers our children.” 

When three-year-old Kennedy McFarlane of 
Dumfries was murdered in 2000, the subsequent 
inquiry revealed a serious lack of communication 
between the different agencies that should have 
been involved in her protection. Despite the 
concerns of her playschool, reports—by health 
visitors and her general practitioner—about 
injuries and admissions to hospital, she was killed 
before a case conference could be convened. The 
bill is part of the solution that will prevent such 
tragedies from happening in the future. 

Original advice to ministers was that joint 
inspections could be achieved only by 
administrative means. However, the minister said 
in his evidence to the Education Committee on 26 
May 2004 that if there was a need to legislate, the 
Executive would take the powers to do so. The 
three pilots that were run last year have proved 
that such legislation is necessary. As we have 
heard, the BMA has concerns about the sharing of 
information that is contained in young people’s 
records. However, such information can already 
be shared if it is required for the purposes of 
protecting an individual child or young person. 
Indeed, Morgan Jamieson of the Scottish 
Executive’s Health Department advised the 
committee on 23 November last year:  

“If the records of a family member were pertinent to a 
child's safety, that circumstance would override the 
confidentiality duty towards other family members as 
well.”—[Official Report, Education Committee, 23 
November 2005; c 2805.]  
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I should mention the view of other professionals, 
for example Dr Hammond of the Royal College of 
Paediatrics and Child Health, who stated: 

“My colleagues and I feel that to inspect services 
properly we have to have a 360° look round.” 

She also said that 
“the tracking of the chronology of events from the raising of 
the first concerns about the child right through to successful 
protection—we hope—or unsuccessful protection is critical 
in allowing us to identify where things went wrong or went 
well so that we can improve our services. Without joint 
consideration, we will not be able to do that.”—[Official 
Report, Education Committee, 23 November 2005; c 2808.] 

There have been more general concerns about 
the sharing of such information during the 
inspections of children’s services in general, rather 
than the forthcoming child protection inspections. 
The committee heard evidence from the chief 
executive of the Scottish Commission for the 
Regulation of Care, Jacquie Roberts, that 
“there are children who are not in the child protection 
system but who need to be. Unless we consider services in 
the round, we will not find out about such children and 
whether the systems in children's services generally are in 
place to identify effectively the children who are at risk.”—
[Official Report, Education Committee, 23 November 2005; 
c 2819.]

Sadly, children such as Kennedy McFarlane and 
Caleb Ness will continue to require protection. The 
passing of the bill will enable the provision of 
systems to ensure that we can effectively identify 
children who are at risk. The legislation will assure 
people that systems are in place in each local 
authority area and that they are joined up 
throughout Scotland. We need to be able to do 
that to ensure the much-needed protection of 
vulnerable children and young people. I am 
pleased to support the legislation.  

16:50
Lord James Douglas-Hamilton: Elaine Murray 

rightly reminded us of the immense and solemn 
importance of the subject. Thanks are due to the 
Education Committee clerks, who helped us to 
progress important legislation in record time. I am 
also grateful to the Deputy Minister for Education 
and Young People and his officials, who acted in a 
spirit of co-operation. 

Many important points have been made today 
about issues of concern. My appeal to the minister 
is that there be scope to adjust the draft protocols 
in the light of consultation as well as to adjust the 
legislation after a review, in due course. Sir 
Winston Churchill used to say: 

“It is a mistake to try to look too far ahead. The chain of 
destiny can only be grasped one link at a time.” 

I support the bill because it is one link in the chain 
of destiny of our nation’s children, who are our 
destiny.

16:51
Christine Grahame (South of Scotland) 

(SNP): I commend the social workers in Scotland, 
who have a difficult and often thankless task and 
provide a delicate service in difficult situations. 
The Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Bill 
is not an attack on that service; rather, it aims to 
be supportive and constructive by helping people 
to share data. Before, data were there but the 
situation was like a jigsaw—information was 
available on Caleb Ness, on Kennedy McFarlane 
and, in my constituency, on Miss X, but it was not 
shared. 

The bill is a huge step forward. When services 
cross-reference and share information, children 
who are at risk can be identified and tracked and, 
perhaps more important, children who were not 
previously considered to be at risk can be 
discovered. Notwithstanding the fact that the bill’s 
progress has been accelerated, there is 
agreement throughout Parliament that it is 
important. It is better to have the bill than not to 
have it, but the fact that it has been accelerated 
means that the codes of practice and protocols are 
even more significant. As I understand it, there will 
be separate codes or protocols for child protection 
and children’s services. 

On confidentiality, it is difficult to strike the right 
balance between the rights of the child, the rights 
of third parties and the interests of the child. It will 
not be easy to achieve that balance and there may 
well be legal challenges when the codes and 
protocols are in place. However, taking on those 
challenges will be worth while if the bill protects a 
single child in Scotland from experiencing an 
horrific life that ends with an horrific death. The 
building in of disciplinary measures for breaches of 
confidentiality reinforces the significance of 
confidentiality. As the minister rightly said, staff are 
bound by their contractual obligations and 
employment obligations. That should provide a 
robust framework and a comfort to third parties 
who feel that their rights might be infringed. 

Implied consent is also a delicate matter but, 
subject to the protocols, I welcome the provisions 
in the bill. The people who do not want us to find 
out about children’s records are the very people 
we should not have to ask. I appreciate that there 
might be difficulties about ages because in the bill 
“child” means a person under the age of 18. We 
have a conflict in Scotland because people can 
get married at 16, so there might be difficulties 
involving 16-year-olds and implied consent. 
However, I am sure that the minister will address 
that with the Education Committee and Parliament 
through the protocols. 

Finally, I will mention the issue of vulnerable 
adults, which I dealt with in the Miss X case in the 
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Borders all those years ago. I welcome the powers 
for social work inspectors to investigate and so on, 
but given that we are now familiar with the term 
“elder abuse”—we never thought that we would 
be—and that some vulnerable adults are like 
children, I would like the minister to provide for 
those people the same protection that we hope to 
provide for Scotland’s children. I hope that the 
minister will consider putting in place protocols to 
protect vulnerable adults and elderly people. 

The bill is a worthy piece of work. As is always 
the case with legislation, the devil will be in the 
detail—that is, in the codes of practice and the 
protocols. As I said, I suspect that there will be 
legal challenges, but so be it. It is better to pass 
the bill and to put Scotland on the front foot in 
protecting its children. Abuse often takes place in 
the child’s own home. As my colleague Fiona 
Hyslop said, the abuser is often not the stranger in 
the dark but the person at home, the neighbour or 
the friend of the family. The bill will provide support 
to Scotland’s children. We commend it. 

16:54
The Deputy Minister for Education and 

Young People (Robert Brown): This has been 
an excellent debate and I thank members of the 
Parliament and of the Education Committee for 
their support throughout what has been a fairly 
difficult process.  

I begin by responding positively to Fiona 
Hyslop’s suggestion that matters of child 
protection should be dealt with broadly on a cross-
party basis. That is entirely right and is what 
ministers have tried to do with the bill. I hope that 
that co-operation will continue as we move 
forward.

From the outset, the Education Committee has 
expressed full support for the principles of the bill, 
and its recommendations and amendments were 
intended to provide reassurance and to build 
confidence in the joint inspection process. The bill 
is now more robust and provides the framework 
for a strengthened joint inspection process.  

I will respond to those who have made 
observations on the bill, and particularly to the 
British Medical Association’s comments. There 
will, of course, be an on-going dialogue with all the 
interest groups involved, and with the BMA in 
particular.  

We are especially concerned about sexual 
health issues that may affect young people, as 
Karen Gillon and other members said during the 
debate. We must consider the matter further as 
part of the consultation that we will be conducting 
on the joint inspection of wider children’s services, 
and that is the proper way to do it. We have a little 
more time to do that, without the rush that there 

might have been on the protocol for child 
protection services, and we certainly intend to 
involve all parties in finding the right way forward, 
taking account of issues such as the differing ages 
of those involved.  

Christine Grahame: Will the minister consider 
putting protocols in place for vulnerable adults? 

Robert Brown: That is a different issue. A bill 
on vulnerable adults will be introduced in due 
course, as Christine Grahame is aware, and that is 
the proper place for that debate.  

We can now look forward. Joint inspection will 
help all those concerned with improving children’s 
services to develop a shared understanding of 
what good-quality children’s services should look 
like, including the collaborative working 
arrangements that are necessary for the delivery 
of continuous and sustained improvements for 
children. The focus of the discussions on the bill 
has been the conduct of joint inspections but, as 
Iain Smith, Fiona Hyslop and Elaine Murray said, 
there is a much bigger issue behind the bill, arising 
out of the tragic circumstances of one or two 
individual situations. We must remember that we 
have not introduced the bill because we consider 
inspection to be an end in itself; the value of joint 
inspection is the contribution that it can make to 
improving outcomes for individual children and for 
children’s services generally.  

There can be no doubt about the determination 
of the Executive or the Parliament, or about our 
joint long-standing commitment to supporting 
improvement. We all share a common goal of 
improving services for all children, and we want 
every child to fulfil their potential and to be 
provided with every opportunity to succeed. 
Some—too many over the years—have slipped 
through the net. Too many are not getting good 
enough services to support their needs and to 
ensure that they thrive, and that is what the bill is 
all about. 

Fundamental change to improve outcomes for 
all Scotland’s children is at the heart of the 
Executive’s priorities. The Cabinet delivery group 
for children and young people, which is chaired by 
Peter Peacock, has identified where fundamental 
change is required. Joint inspection and the 
improvement of services is one of five distinct, but 
closely related, areas of cross-cutting work that we 
have identified, and progress is under way for all 
of those strands to ensure that children are safe, 
nurtured, healthy, achieving, included, active, 
respected and responsible. 

Joint inspection is part of our work to introduce 
co-ordinated arrangements for the quality 
assurance of services for children. In parallel with 
preparations for the joint inspection of children’s 
services, which will be piloted in 2007, we want to 
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see in place in every children’s services 
organisation arrangements to assess and improve 
the quality of services across organisational 
boundaries. We want quality improvement 
systems for every children’s services organisation, 
systems for scrutiny and inspection, and 
transparent and accountable reporting 
arrangements.  

A key point is the joint inspection of child 
protection services, as Fiona Hyslop said, to which 
we have paid specific attention in Scotland, ahead 
of the rest of the work programme. I want to make 
clear to Parliament why, within children’s services, 
we have made that our priority. Fiona Hyslop was 
right to point out that, amidst all the furore that we 
have seen in recent days, particularly in England, 
it is worth remembering that most abuse of 
children takes place in the home and involves 
family members or others in the family circle, and 
that much damage to children results from neglect 
or from parental addiction to drink or drugs, and 
that it can often be intergenerational. That is why 
the quality of the services that we provide to 
intervene and to support children is of paramount 
importance. That is why child protection had to be 
the first area of children’s services to be inspected, 
and there was a commitment in the 2003 
partnership agreement to that effect.  

The reform programme is producing action on a 
variety of fronts to ensure that children are 
protected and kept safe. We published the 
children’s charter and the framework for standards 
and have strengthened the role of the child 
protection committees. We are following through 
on the recommendations of the Bichard inquiry to 
ensure that we have a safer workforce and safer 
arrangements. In that regard, some of the issues 
that have emerged in recent days will be taken on 
board.

The joint inspection process will be innovative 
and we will learn lessons from it. The child’s 
journey through the various services that they 
have received will be evaluated and when good 
practice is identified, it will be disseminated.  
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